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Chapter One
LAW OF BUILDING GREEN
—Integrated Design — the Key to Green—
For more information contact: Eric A. Grasberger
“The greatest opportunities for saving costs over the life of a building
occur at the beginning of the design process.” —AIA Energy Design Handbook

Due to its ability to reduce hard costs and post-design problems, integrated design is increasingly being applied
to all types of construction projects, green or otherwise. Because of the additional challenges to make a project
“green,” however, application of the integrated design approach is essential to a successful green building project.

Integrated design involves recognizing the interconnectivity of the systems that make up a building and
disciplines involved in its design. Based on this premise, an integrated design team (i.e., the structural,
mechanical, electrical, civil, lighting, plumbing and landscape engineers and designers, as applicable, as well as the
contractor) works with the owner or developer to find the most efficient way to meet the owner’s expectations
by adapting the various systems to each other as an integrated whole, within the context of the owner’s financial
expectations. Unlike the traditional model, integrated design assumes that each system affects the functioning of
another, and as a result all systems must be harmonized in order to perform together most effectively. The goal
is to optimize the building’s performance while minimizing its cost both during and after construction.

Evaluating, specifying and then attaining an efficient life-cycle cost for a building is the backbone to green
building—it is the why and the how. To properly evaluate and attain a life-cycle cost appropriate to the project
and expected by the owner requires setting forth a clear plan that recognizes the interdependence of many of the
building’s systems, and evaluating and utilizing in detail all possible options for doing so.

For example, the thermal load created by a building’s orientation to the sun, the amount of space given to
windows, window glazing, lighting and the roof system all affect the size of the mechanical system. Also
affecting the size of the mechanical system are the placement of the ducts and the amount and kind of insulation
used. Therefore, when the various engineers and designers titrate these systems to interact with each other early
in the design process, the owner can greatly reduce the size and cost of its mechanical system. On one project,
by investing an additional $15,000 in the window system’s glazing, the owner saved $40,000 on its mechanical
system, which was then invested in increased roof insulation, allowing a further reduction in the load on the
mechanical system. Such measures can catapult a project’s financing into claiming the rewards of the maximum
federal tax credit, and potentially other incentives, thereby causing an additional increase in the net value of the
project.

It is necessary to ensure proper application of the integrated design process early in a project. This requires a
“design charrette,” a meeting at which all the players (including the owner, building staff, design team,
contractor and even the owner’s attorney and financier) meet to establish the goals of the project before any
design documents are prepared. These integrated meetings should occur, and be documented, periodically
throughout the design and construction of a project. Once the goals have been defined, it is necessary to allocate
responsibility among the players for the tasks necessary to reach those goals. For example, if the project is
seeking certification, who is responsible for ensuring that all the necessary documentation is properly submitted?
Which players are responsible for working together to determine the most efficient location and orientation of
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the building? Who is responsible for providing specific details regarding equipment and finishes to be used on
the project? Who is responsible for quality control and assurance and to what specific extent?

If certification for a project is being sought under one of the green building certification systems, the system will
often suggest or prescribe which team members are responsible for what elements of the project. Evaluating
whether to seek certification and, if so, under which program should be thoroughly discussed at the first pre-
project integrated design charrette, if not before. Although several certification systems for green building exist,
the most visible certification system is the “LEED” (Leadership in Energy and Environmental Design) system.
LEED began in the United States in 1995 and was started by the U.S. Green Building Council with support and
funding from the U.S. Department of Energy. Various LEED programs under which a project can be
“certified” exist, depending on the type of project. Projects obtain certified ratings of Certified, Silver, Gold or
Platinum based on the number of “credits” earned in several areas (including several mandatory prerequisites).

A well-known competitor to the LEED system in the United States is the Green Globes program. Green
Globes arose out of the Building Research Establishment’s Environmental Assessment Method, which debuted
in Canada in 1996. In 2004, the Green Building Initiative, a for-profit corporation, acquired the rights to
distribute the program in the United States as the Green Globes program. According to Green Globes, its
purpose is to integrate sustainability goals into new construction, renovations and building portfolios. Once a
Green Globes project passes a rigorous two-stage, third-party verification process, the building is rated on a
percentage scale and can obtain a Green Globes rating of one, two, three or four Green Globes.

In addition to LEED and Green Globes, various other certification programs are available based on the type of
project or its location. In some jurisdictions or on some types of projects, certification under one of these
programs is already mandatory or there is a desire to make it so in the near future. Also, in many jurisdictions,
certification under these programs opens doors to tax credits and other financial incentives. Such incentives can
go a long way toward offsetting both the soft and hard costs of construction.

For all projects seeking certification, it is imperative to thoroughly review the specific certification program as
early as possible, preferably before the site is even selected. The reason for this is twofold. First, many of the
certification programs allocate points based on decisions that are made even before the project site is selected.
For example, under the LEED-NC program, 14 points are available based on “site selection,” and six of these
points are intertwined with the site where the building or retrofitting takes place. In addition, many credits
throughout the program are more or less attainable based on the choice of location. Second, most certification
programs require early registration and documentation. Therefore, as early as possible, be sure to have a
comprehensive understanding of the certification program under which the project will proceed.

Although this integrated design process, and seeking certification under one of the certification systems, does
expand the schedule and increase the initial soft costs of the project compared to a traditional process, it is
intended to reduce the occurrence of delays, change orders and defects on the project, and reduce the operating
and maintenance costs associated with the building. So, if an owner is willing to pay extra on the front end based
on these future expected benefits, it is also necessary that these intentions are integrated into the agreements
between the players and that proper risk management tools are available to manage the risk.
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The following timeline checklist is helpful for organizing a productive integrated project from start to finish.
Chapter Two provides more details on how to manage project expectations and create a comprehensive risk
management plan to accompany the integrated design model, for accomplishing the most effective net result.

1. Define Project Expectations. Owner and design team establish clearly defined tasks for the scope of
the work based on sustainable expectations for the project. These are documented and coordinated with
the delivery schedule.

2. Establish an Integrated Team. Set up experienced team of design and engineering talent to work
collaboratively.

3. Set Goals. Engage team in discussions about and allocate responsibilities for determining
opportunities, costs and schedule impacts.

4. Analyze Site. Site analysis should further define opportunities, costs and schedule issues. Evaluate
passive design options and inventory reuse, footprint and natural ecosystems.

5. Analyze Efficiency. Develop efficiency thresholds for energy and water systems. Identify tax credits
and other financial incentives based on analysis and availability of renewable energy opportunities.

6. Schematic Design. Using an integrated team approach, begin schematic design documents,
embedding green building strategies.

7. Design Titration. Run models using various green building alternatives to determine greatest net-
effect systems.

8. Create Construction Documents and Specifications. Carefully document all construction methods,
details and specifications based on prior analysis, setting forth performance specifications and intended
efficiency results, including materials and systems.

9. Review Bidding and Construction. Engage entire team in assessing contractor, subcontractors and
suppliers based on overall delivery criteria. Clearly allocate construction and quality assurance and
control tasks among team members to ensure compliance with project plan and construction documents
and specifications. Designate team members for certification tasks and for collecting contracts and
warranty information from all subcontractors and suppliers.

10. Perform Commissioning. Engage third-party commissioner to document actual completed building
performance.

11. Formulate Post-Occupancy Strategy. Discuss and document program for building operations and
maintenance to ensure life-cycle performance and occupant satisfaction. Set milestones for post-
occupancy recommissioning.
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ATTORNEYS AT LAW Chapter Two
LAW OF BUILDING GREEN
—Assessing and Allocating Risks Associated
with Green Development Projects—
For more information contact: Eric A. Grasberger

Apart from the risks in traditional development projects, the landscape of green building projects not only
contains its own set of risks, but changes the dynamics of allocating risk. This chapter explores some of the
major risks related to green building projects and how the risks and attendant risk management tools may vary
from project to project, and provides some possible options for managing those risks.

I Identifying Areas of Risk Associated with Green Building Projects
A. Expectations and Costs Related to Sustainability

Building green involves a reexamination of the purpose and expectations of the built environment. New
expectations create new risks, and new risks create new risk allocation issues. The paradigm of building green is
a highly integrated and collaborative process that looks in detail at the interrelationship of a building’s systems to
maximize the efficiency of those systems and ensure that the building’s performance balances the needs of those
who use it with the needs and limitations of the surrounding environment and community.

The new expectations created by a green building project are that it will use less energy, use less water, produce
less waste and create a more livable environment for its habitants and its surrounding community, throughout
the building’s lifetime. These expectations are accomplished through application of new efficiency principles in
five major areas: site development, water efficiency, energy efficiency, nontoxic low-impact building materials
and construction waste measures. Under the traditional model, a building was considered complete when the
certificate of occupancy was issued. With green building, the certificate of occupancy is just the beginning.
Therefore the expectations for such projects also continue past completion of the project; it is not until the end
of the building’s life when it can be determined if the building met the owner or developer’s expectations.

In assessing and managing risk, it is essential to view expectations through the looking glass of net value. The
costs must be evaluated in accordance with the rewards and expected performance of the resulting project. The
risks associated with whether the rewards and performance will justify the cost is what a well-organized project
seeks to manage. Skeptics of green building often claim that it is more expensive than traditional building, but
this is not necessarily true. There are three major components to a building’s cost: (1) soft costs associated with
designing, permitting and certifying the project, including delay costs, if any; (2) hard costs associated with
constructing the project; and (3) future costs of operating and maintaining the building. Although the integrated
design of the building may increase the soft costs, this interdisciplinary coordination reduces both the hard costs
and the future operations costs. Further, when tax credits and other financial incentives offered by public and
private entities are used to offset costs associated with green building (see Chapter Six), the net value of the
building can be significant.

In addition to such front-end savings, the operations and maintenance costs of these projects can also be
significantly reduced, and can be monetized by the owner or developer in increased sales and leasing costs, as

;_‘:‘3 STOEL RIVES LLP © 2007 Ch.2- Pg. 1



ATTORNEYS AT LAW

well as through current and future tradable environmental credits (see Chapter Seven). All of the above
expectations and desired results also come with the attendant risk that they may not come to pass.

To manage the risks associated with how incremental investments are expected to improve the green aspects of a
project, it is important to have a clear project plan, backed by clear and coordinated agreements that have been
prepared after an evaluation of each player’s insurance coverage, payment or performance bond options, and
potential for contractual or other legal liability. These issues should be ironed out at the earliest possible stage.
When the owner brings on its principal architect, prime contractor, construction manager and design-builder
(depending on project delivery method), it is essential to agree on (1) the responsibility for conducting and
documenting charrettes, (2) the purpose of the charrettes, (3) the owner’s expectations for the performance of
the building and the scope of work responsibility (including quality assurance and quality control), (4) the scope
of the parties’ liabilities and coverage and (5) the procedures applicable in the event of any disputes. Also, the
contracts between these players and their subcontractors and subconsultants must be coordinated with the terms
of the prime agreements and must cover the risk issues defined above.

Whether the project is seeking certification under a certification system will inform the risk assessment process
on any project. Certification systems require documentation and prescribe attributes that a project must attain.
Therefore it is important to evaluate any such system before beginning a project.

Whether a project is seeking certification or is striving to be green for other reasons, however, the five major
elements involved in the process remain the same.

B. Site Development

Site development emphasizes the following concerns: (1) reusing and restoring existing buildings and sites;
(2) preserving natural and agricultural resources; (3) rehabilitating brownfields (previously contaminated lands);
(4) maximizing open space, reducing or creating permeable hardscapes, and using passive opportunities for light,
water and air; (5) reducing the heat island effect associated with dark roofing systems and the light pollution
associated with interior and exterior light luminance beyond site boundaries; (6) fostering use of public or low-
environmental-impact transportation options; and (7) reducing construction waste. Obviously, if the site has
already been chosen or the retrofit project has already been purchased, the chosen site may limit site
development options.

Site development measures involve the participation of various team members, including the landscapers, civil
engineers, structural and lighting engineers, the contractor and potentially a transportation consultant, depending
on the level of attention (or certification) desired by the owner. Each player will have its own role, and some
may be better situated to shoulder certain responsibilities or risks than others.

As mentioned in the prior chapter, many risk issues are associated with site selection. In addition to whether
credits are obtained under a certification system, risks associated with applicable zoning codes, health and safety
codes, building codes and any attempt to rehabilitate a brownfield are implicated by site selection decisions.
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Further, having several choices for transportation systems may add to the net value of the project for building
occupants. Such choices may also implicate the terms of other documents, such as leases or common-use
restrictions, performance under which will be necessary to ensure the future performance of the system.

For instance, if the owner decides to provide alternative transportation vehicles, charging stations, or bicycles
and shower rooms for building occupants, what are the terms and conditions under which the occupants can use
those facilities, and who is liable in the event of an accident or injury? Can the owner opt to pass on the costs of
those risks to its tenants or buyers through common-area maintenance expenses or sales premiums? Each of
these issues must be explored at the beginning of a project, when assessing the project goals and expectations, to
create an integrated project risk management plan.

C. Water Efficiency

Although water efficiency is not currently receiving as much press or attention as energy efficiency in green
building, water issues will likely become more prominent. The gold standard for true green building is “net zero”
for both energy and water: i.e., the building and its occupants must use only as much energy as is produced on-
site and only as much water as is obtained from storm water. More legislation will probably be passed pertaining
to storm water runoff and reclamation, and the need to reduce potable and wastewater loads on local resources
and sewage systems. The United States annually extracts approximately 3,700 billion gallons more water from its
natural water resources than it returns. The Energy Policy Act of 1992 already requires one level of water
conservation for plumbing fixtures, and many municipalities have already passed legislation requiring storm water
and wastewater efficiency measures.

The purpose of water efficiency measures, in addition to reducing utility and operations and maintenance costs
for the building, is to preserve water resources for future generations, conserve water for agricultural and
recreational uses, and reduce the strain on aquatic ecosystems. Efficiency measures are constantly evolving with
new technology, and currently include wastewater treatment, rainwater harvesting, gray and rain water plumbing
and irrigation systems, and low-flow or no-flow fixtures.

Water efficiency measures involve several members of the project team, including the plumbing and landscape
engineers. Further, certain water systems will require additional energy usage; therefore it is necessary to conduct
integrated modeling of the available systems and make decisions based on the net effect for the project. This
integrated approach will involve additional team members, including mechanical and structural engineers. Also,
many state and local government agencies require special permits or have specific regulations pertaining to on-
site water collection or treatment systems, therefore, it will be important to review these requirements in
connection with the options presented for the project.

To ensure future performance of the installed systems, it is essential to provide operations and maintenance
instructions for building occupants. Moreover, if any system uses new technology, the owner must ensure not
only clear and acceptable express warranty terms, but also the right to directly enforce those terms. Implied
warranties and the ability for noncontracting parties to bring claims against a manufacturer differ from
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jurisdiction to jurisdiction. A malfunctioning water system can do significant damage to a building, resulting in
shutdown costs and claims by occupants for damage to their own property or inventory, among other things.
Therefore, if a party cannot directly enforce the express warranties, or the warranty is limited, the party,
contractor or subcontractor that recommended, procured or installed the system may be expected to accept
liability for any malfunctions. These are issues to be assessed and addressed in the project’s risk management
plan.

D. Energy Efficiency

Energy efficiency is easily the most compelling issue surrounding green building and also the element of a project
that can create a significant reduction in operating costs. According to the U.S. Department of Energy, buildings
consume 37 percent of the energy and 68 percent of the electricity produced in the United States annually. In
addition, energy efficiency measures may be eligible for federal and state tax credits and other financial
incentives.

Energy efficiency is tested and measured against the current ASHRAE/IESNA 90.1-2004 standard. The
components making up this standard are (1) the building envelope, (2) HVAC, (3) water heating (including
swimming pools), (4) power (including building power distributed generation systems), (5) lighting and (6) all
electrical equipment. Responsibility for risk will be allocated to the team member responsible for the
performance of these systems; i.e., the team member that designed the system to function at a certain level of
efficiency.

Nearly every team member’s involvement is necessary to make productive, effective energy efficiency decisions
on a project. It is also recommended that a third-party consultant conduct energy efficiency modeling and
commissioning (i.e., testing to confirm that the energy efficiency level sought has actually been obtained).
Whether a certain level of efficiency can be obtained will affect many other factors in the project plan. For
example, it will affect the project budget if certain energy savings (and reduced operations and maintenance
expenses) are expected, or it could limit the availability of certain tax credits or other financial incentives that are
based on such efficiencies. And, due to the integrated nature of the design, it could affect the interactivity of the
systems. Therefore it is necessary to plan carefully in the area of energy efficiency, and clearly define
expectations, risks and liabilities. This will require attention to the correlation between the terms of the
construction and design agreements, any express warranties for materials and equipment, and an assessment of
available insurance and bonds in the event of a failure.

E. Sustainable Building Materials

The impact that the growth, extraction, production, transportation and installation of certain building materials
has on the natural environment cannot be ignored. Approximately 40 percent of solid waste in the United States
is produced by construction and demolition, some of which is hazardous. In addition, many hazardous and
other nonbiodegradable building materials are made through the depletion of natural resources, and end up in
landfills. This is in addition to the problems experienced by occupants of buildings that emit noxious chemicals.
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Sustainable building materials, which compose a large element of green building, reduce landfill waste, and
include reusable materials and materials with the least significant environmental impact in their cultivation,
manufacturing, transportation and installation.

A goal of retrofit projects should be the reuse of as many building materials from the existing building as
possible, thereby reducing waste and eliminating the environmental impact caused by developing new materials.
Use of salvaged materials in new projects, the use of recycled-content materials in all projects and choosing
locally produced materials to alleviate the carbon emissions associated with transportation of foreign materials all
support the principles of green building, and all create their own issues. Further, when using new materials, it is
best to choose rapidly renewable materials instead of materials that deplete natural resources. With regard to the
future performance of buildings, green building projects ideally also provide recycling programs and low-waste
modifiable facilities.

The team members involved in designing for sustainable building materials are generally the architect, the
contractor (and subcontractors) and potentially an interior designer responsible for designating finish materials.
The risk issues in this area include ensuring that the parties responsible for designating the materials do so with
specificity, the parties responsible for installation of such materials have appropriate skills and the materials
perform as expected. Because these materials are largely purchased by subcontractors or are designated for use
by subconsultants of the architect, the owner or builder must ensure proper terms and enforcement measures for
failures, via contract and any express warranties for the products. Finally, to ensure the future performance of
these materials, or limitations on their replacement, this element also implicates operations and maintenance
issues that can necessitate drafting certain terms of use or maintenance of the materials for building occupants.

1. Managing Risks on a Green Building Project

Under the traditional model of a construction project, the major risks arise from construction or design defects
in the structural integrity of the building, or delays in the schedule caused by change orders or poor scheduling.
These risks are managed by contracts, insurance coverage and, at times, performance or payment bonds. As
these three categories of risk management have evolved over years of litigation, experienced attorneys and
insurance brokers have become essential in helping owners and developers create a risk-management structure
for their project.

In addition to the traditional risks mentioned above, a green building project presents additional and unique
risks. For the owner, these risks include (1) not being able to get the project certified or qualified for tax or other
incentive benefits, due to documentation, performance, schedule or financial issues; (2) not having the building
perform as efficiently as was promised, due to overstated possibilities or construction, design or product defects;
and (3) increased soft costs without a corresponding increase in value. For contractors, the risks include
(1) failure to deliver on contractual obligations, such as certification documentation or on schedule, through
either a direct failure or a failure of a subcontractor; (2) failure to construct a system that meets performance
criteria promised by a design team member, due to lack of information or skill; and (3) construction defects. For
design professionals, the risks include (1) a potential increased standard of care; (2) design defects causing the
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project not to perform as promised or not to be certified; (3) tail liability for the building’s performance; and
(4) the potential that a professional liability policy will not cover claims arising out of failed performance based
on certification documentation or contractual language.

A. Risk Management Tools

Risks on any development project are managed by contracts, including express warranties, insurance and bonds.
The purpose of the contracts and express warranties is to clearly delineate responsibility and provide clear
remedies when implicated. The purpose of insurance and bonds is to secure payment or performance, or both,
when implicated responsibilities cause damage, although remediation performance requirements should also be
incorporated into the contract. However, the way in which contracts, insurance and bonds interact is complex,
so it is important to understand not only the traditional shortcomings of each, but also the potential
shortcomings as they apply to green building. Creating an integrated structure among these tools is essential to
structuring a properly integrated risk management plan.

B. Contracts and Legal Liability

There are two ways to create liability for those who either do not perform or do not perform as intended: (1) by
agreement or contract, and (2) by law—either common law or statutory law. The easiest of these to control or
prescribe is contractual liability, which provides completely negotiable terms and conditions to each party’s
performance. The earlier in a project that contractual terms and conditions are negotiated, the better, because
the bargaining power of the parties is generally most equal before any work is performed. The owner’s
bargaining power is compromised the moment someone begins to provide services for the owner without a
written agreement.

Due to the specificity of the expectations of the person funding a green building project (e.g., that the building
will be certified or will perform to some level of efficiency, or that the owner will qualify for certain tax credits
and other financial incentives) and the specificity with which the building elements are defined, designed and
chosen in relationship to each other, it is essential to employ a coordinated set of contracts among the project
team, complete with downstream liability provisions. For example, just because the subcontractor purchases
materials or equipment does not mean the owner cannot make it a condition of its agreement with the general
contractor that the owner have approval and negotiation rights over the express warranties. Although many of
the terms and conditions will mirror those of traditional projects, provisions should be tailored to a green
building project based on the expectations of the owner (for the life cycle of the building) and based on
allocating team member responsibilities for attain performance specifications and execution of any applicable
certification documents.

Depending on the project delivery method, it is crucial to define the expectations of the subcontractor,
subconsultants and suppliers, as well as the ability of the owner to enforce, negotiate or approve the agreements
among those players. Each of these agreements must be negotiated in light of the risk protection tools available,
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based on a comprehensive risk management plan—i.e., who is in the best position to control the risk, who is in
the best position to shoulder the risk and who is willing to pay a premium to be protected from the risk.

C. Express Warranties

Express warranties are one tool for managing the risks associated with expected performance of materials and
equipment. There are several scenarios involving these materials, but only one scenario in which such warranties
are implicated. If the design team chooses equipment that functions properly but is inappropriate for the size of
the project, the resulting damage to the owner would generally be classified as a design defect, subject to the
errors and omissions coverage of the architect. On the other hand, if the equipment is appropriate for the
project and functions properly, but is poorly installed, this would generally be considered a construction defect
(subject, of course, to the legal analysis for such claims in the jurisdiction of the project), subject to the
contractor’s general liability insurance. If the equipment is appropriate for the project and is installed properly,
but malfunctions, the owner’s options should include looking to the equipment manufacturer’'s express
warranties. Counsel should ensure not only that the owner obtains the benefits of such warranties, but also that
the owner understands and negotiates its terms.

D. Insurance and Bonds

Liability and a resource to cover liability are two separate issues. Although a party may be liable to another party
for failing to provide the services (or equipment) promised, it may not have the resources to cover that liability.
Therefore, to be truly protected from the risks allocated under a risk management plan, the owner or developer
must assess the available resources to cover the potential liabilities. The available resources are generally of two
types: insurance and bonds.

Insurance and bonds are distinct, and it is important to understand the differences between them. An insurance
policy is a two-party contract between an insurer and an insured in which the insurer agrees to pay the insured’s
losses arising out of certain activities. A bond, on the other hand, is a three-party contract in which a surety
agrees to guarantee one party’s obligations to another (third) party. Payment and performance bonds can be
obtained on a project at a premium similar to insurance coverage. In the case of a payment bond, the surety
providing the bond ensures that the contractor and its subcontractors are being paid, so the project is not
delayed or derailed. With a performance bond, the surety ensures that in the event the contractor or a
subcontractor ceases performance or fails to provide guaranteed future performance, others are brought in to
complete performance of the construction contracts.

Both tools (there are many variations, such as subcontractor default insurance (“subgard”), owner’s-builder’s risk
policies, owner-controlled insurance policies (“OCIPs”) and contractor-controlled insurance policies (“CCIPs”)
must be considered in detail on a green building project. It is still undetermined what kinds of insurance
coverage or bonds are available for a building’s failure to perform at the efficiency level expected over its
lifetime, or even upon completion. It is equally important to review the exclusions and endorsements issued
with each policy; they may exclude from coverage the precise matter for which coverage is sought.
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What is most important with such tools is understanding their limitations. For instance, insurance for
construction defects created by a contractor or its subcontractors is often covered by the contractor’s
commercial general liability insurance policy (assuming the policy does not contain exclusions for the type of
project, timing or type of defect) and subgard policies that can be purchased to cover subcontractors on the
project. Design defects, on the other hand, are only covered by the errors and omissions policies of the architect
or its engineers. The default form of nearly all commercial general liability and errors and omissions policies,
however, limits coverage for liability created by a breach of a contractual obligation or an express warranty.
Instead, coverage is generally only provided for performance of services below the standard of care for the
profession. Although other insurance programs that can bridge this gap in coverage (e.g., OCIPs and CCIPs), it
is prudent to have an insurance broker and attorney who understand the nuances associated with the various
insurable and uninsurable risks associated with a project, as well as how to allocate these risks among the various
players according to an integrated and coordinated contractual and legal structure.

There has been much discussion about how the design team’s errors and omissions policy applies to green
buildings. Some claim that because an architect certifies, warrants or expressly promises under the terms of its
agreement to design a project that will perform as specified (e.g., “at 50 percent efficiency above ASHRAE 90.1-
2004™), if the project does not perform as specified, the owner has an express contract or express warranty claim
that is not subject to coverage under the architect’s policy. Under these facts, it has been suggested that language
be added to the owner-architect contract clarifying that any certification of performance or systems is for
certification only, and is not intended to effect a warranty or guarantee.

Currently, there is no indication that any insurer has crafted any such provisions, or offered any endorsements or
changed any policies to account for potential green building concerns. Nonetheless, it is important to review the
applicable policies, including their endorsement and exclusions, and the expected coverage early in the process to
ensure that the parties’ expectations are covered by the appropriate tools and that the tools are integrated into
the overall risk management plan. An overall risk management plan integrates the owner’s expectations for
building performance, expected costs, construction and design agreement terms and conditions, any express
warranties, and the construction plans and specification details into structured whole.
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Ao AT A Chapter Three
LAW OF BUILDING GREEN
—Green Site Development:
Land Use, Zoning and Code Compliance Concerns Plants—
For more information contact: Michelle Rudd, Elaine R. Albrich

l. Introduction

The construction and operation of buildings can consume a considerable amount of resources and generates
significant amounts of waste. Therefore many local governments (both cities and counties) are looking for ways
to green their zoning codes, land use regulations and building codes to encourage development that uses fewer
resources, reflects smart design, and reduces waste, including carbon emissions. Local governments may
encourage such development through the use of credits and incentives, such as system development charges,
expedited review for green applications and tax credits. In addition to government incentives, additional
business incentives may include lower operating costs; better buildings promoting increased employee
productivity; new technologies enhancing environmental and human health, which in turn may reduce liability;
and improved community relations and support, with communities taking notice of progressive business efforts.

1. Site Design and Development Standards

Zoning codes and land use development ordinances set forth site design review and development standards that
apply to developments within a specific zone or zoning plan district. Site design review and development
standards work in combination to establish minimum standards for development in a particular zone. Such
design requirements and development standards focus on measures for managing erosion control, improving
storm water management, avoiding siting a development in wetlands or floodplains, providing adequate parking,
restricting or maximizing building height, and encouraging certain building orientation and other design features,
such as visual corridors and setbacks. Although these requirements and standards are intended to promote well-
planned development, local governments have not necessarily reviewed these zoning and building code
requirements and standards in light of green development and other performance goals.

For example, one city’s code requires that, “[i]n all residential districts, no less than two parking spaces shall be
provided for each dwelling unit, to be located to the rear of the front yard setback line. These spaces may be
covered or uncovered and if covered, may be either attached or detached from the dwelling unit.” Depending
on the location of the development, however, two parking spaces may be unnecessary. In the case of schools,
churches and public buildings, the same city’s code requires “one space per two hundred square feet of assembly,
auditorium, or gymnasium area.” This code provision does not consider different patterns of typical parking
usage or the location of the proposed development. Further, the city’s code provides that “any additional
enlargement of an existing structure requires the entire structure to comply with minimum parking
requirements.” This code provision does not consider whether the extension warrants an increase in parking,
but merely imposes a strict standard.

These types of site design and development standards are inconsistent with green development objectives and
standards. There is considerable room to encourage local governments to think green when processing land use
reviews or development applications. Further, it may be the time for applicants to encourage local governments
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to holistically review their zoning and building codes and determine whether site design and development
standards could further encourage sustainable development to mesh more cohesively with building codes. It is
possible to influence a local government to take action by filing requests for interpretations of the land use code
or by seeking an amendment to an existing land use code to incorporate existing green standards.

1. Existing Green Standards

Current green standards have refined site design and development standards found in local land use,
development and building codes. Leadership in Energy and Environmental Design (“LEED”) and Green
Communities standards encourage site improvements beyond the current requirements of the local codes, and
address erosion, parking, landscaping and storm water design as means to promote green development.

For example, the LEED construction activity pollution prevention standard requires erosion control measures
for all projects, regardless of size, whereas most local governments require only erosion control measures for
projects disturbing one acre or more, which is consistent with the current National Pollution Discharge
Elimination System permit requirement. The LEED alternative transportation parking capacity standard also
requires that a nonresidential project adhere to the minimum local zoning requirements and provide an amount
of preferred parking for carpools or vanpools equivalent to 5 percent of the total provided parking spaces.
Landscaping incorporates methods for reducing heat islands and aiding in storm water management. LEED
certification standards also encourage use of creative storm water management systems, including vegetated
roofs, vegetated open space, pervious paving and reusing storm water for nonpotable purposes such as irrigation.

When preparing an application for a project, it is important to identify not only the applicable city or county site
design and development standards, but also the applicable green standards that can be incorporated into the
project.

LEED provided significant leadership in establishing a voluntary program for green building. Similar efforts are
currently under way in the form of Standard 189. Standard 189 is a model code establishing minimum
requirements for the design of high-performance green buildings (except low-rise residential buildings). The U.S.
Green Building Council, the llluminating Engineering Society of North America and the American Society of
Heating, Refrigerating and Air-Conditioning Engineers, Inc. are co-sponsors of Standard 189, which sets
minimum standards for high-performance green buildings. The minimum requirements set forth in Standard
189 apply to new buildings and major renovation projects. Standard 189 accounts for many issues addressed
through LEED'’s voluntary standards, such as selecting sustainable sites, encouraging efficient water and energy
use, reducing a building’s impact on resources and improving indoor environmental quality.

These minimum standards are intended to be American National Standards Institute-accredited standards that
can be incorporated into local building codes, including particular standards for plumbing fixtures and fittings,
appliances, and heating and cooling systems. Standard 189 also seeks to reduce water use by requiring the
irrigation of a certain percentage of improved landscape with potable water. Standard 189 may also require on-
site renewable energy power systems to provide some of a building’s energy needs. Although many requirements
may be imposed, Standard 189 is structured to provide compliance options. For example, the developer can
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choose to limit dwelling unit size in compliance the standard. In some circumstances, compliance can be met
through meeting certain performance criteria.

V. Reasons for Incorporating Green Standards into Zoning and Building Codes

For many local governments, sustainability offers immediate and tangible benefits. For example, as state
governments embrace climate change programs designed to reduce carbon emissions statewide, local
governments wanting a competitive advantage for economic development will want to adopt policies that,
among other things, improve the local emissions profile. The nation’s infrastructure is aging, creating additional
incentive for ensuring that new development puts minimal burden on local services. Sustainable designs provide
a potential mechanism for innovations such as on-site treatment of wastewater and on-site renewable energy
generation, which can lessen the burden on public systems.

Further, local governments that embrace sustainability may be able to distinguish themselves as being at the
forefront of the green building movement. Local policies can encourage local market transformation. Some
local governments have worked to encourage green development by requiring that municipal buildings be built in
a manner consistent with sustainable principles. Job creation may result from a growth in demand for green
building goods and service providers.

As climate change becomes more of an issue in this country, different governmental entities are banding together
to reduce carbon emissions. California, Oregon and Washington have all agreed to participate together in legal
restrictions on emissions. Local governments that can control their emissions may have a competitive advantage,
because they will be better able to environmentally accommodate new uses. Local governments are looking at
ways to incorporate green into their regulations, and some have already begun doing so.

V. Removing Structural Constraints from Zoning, Land Use and Development Codes

Local zoning, land use and development codes can be amended, and there are opportunities for meaningful
participation in the amendment process. Successfully designing a green building or community requires a holistic
view of the development process and inclusion of the members of the development team early in the process.
The local governments that will be the most successful in using their codes to encourage green development will
take a holistic look at their current code, identifying current impediments to green development and ways to
incentivize it.

For example, zoning, land use or development codes may not specifically allow for green options such as solar
panels and windmills on roofs or creative on-site storm water treatment systems. To make a meaningful impact
on an area, local governments need to encourage both new construction and modification of existing buildings,
and also consider nontraditional features associated with green development. Jurisdictions should also be
encouraged to look at their transportation policies to ensure that revisions to the codes are creating the needed
transit options based on the density of residents and workers, which is key to reducing carbon emissions. As
discussed above, the unbundling of parking and residences is one strategy already evident in some localities.
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In revamping their codes, local governments may develop a baseline of building environmental performance to
counter community objections and meet their comprehensive plan’s goals and policies. For example, the
incorporation of green standards could address issues such as storm water management, landscaping using
strategies such as native plants and efficient irrigation, and the reuse of storm water on-site. Some local
governments already have developed storm water management plans and native plant lists to meet landscaping
requirements.

Local governments could look for ways to make land use and development codes more flexible. Codes generally
have variance provisions that allow some variation from existing codes. Traditionally, however, variances are
restricted to properties with unique features for which a variation from the code is necessary to avoid a hardship.
Jurisdictions may want to consider a modification process to provide for additional flexibility when reviewing
land use applications involving green developments. For example, an applicant could seek a variance to allow for
a reduction in parking spaces without having to demonstrate a hardship. Likewise, an applicant could seek a
variance to setback requirements if a bioengineering storm water management system were going to encroach on
the setback.

Another way for local governments to make local land use and development codes more flexible is to encourage
energy overlays. Areas that are particularly windy could have an overlay to encourage wind development; areas
with geothermal resources could be similarly encouraged to develop those resources. Alternatively, local
governments could adopt land use development standards that allow for greater flexibility in micrositing energy
generation sources such as solar panels. The preferred alternative, however, is to encourage local governments
to take a holistic, systematic look at their codes and revise traditional zoning and site design and development
standards to encourage more people to pursue green options, as opposed to merely legislating flexibility to
accommaodate those who go green on their own initiative.

VI. Site-Selection Consideration: Brownfield Sites

There are numerous considerations in selecting the site for a green project, one of which is whether an old site
could be redeveloped and reinvented. Most, if not all, cities and counties have vacant, underused and potentially
contaminated properties. Brownfield redevelopment focuses on redeveloping real property that is complicated
by the presence or potential presence of hazardous substance contamination. Cleaning up and reinvesting in
these properties has many benefits, including increasing the local tax base, facilitating job growth, utilizing
existing infrastructure, and taking development pressures off undeveloped, open land. Further, state and federal
funding may be available for such projects.

Redevelopment of brownfield sites requires close coordination with the state’s environmental agency to ensure,
among other things, that a purchaser’s or lessee’s liability for environmental cleanup is minimized. For example,
in Oregon, a Prospective Purchaser Agreement is a legally binding agreement between the Department of
Environmental Quality and a prospective purchaser of contaminated property that offers some form of liability
release. It is a negotiated document that must meet certain legal requirements, including providing the state with
a substantial public benefit in exchange for a release of liability. It could be possible to frame green development
as offering such a benefit.
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Another consideration for brownfield redevelopment is the existing zoning and development standards that
apply to the property. The site may be currently zoned industrial, but given the change in the neighborhood over
time, a general commercial zone may be more appropriate to allow for the proposed use. It is possible to work
within the structure of zoning, land use and development codes to seek an amendment to a local code to
encourage redevelopment of brownfield sites.

Developer Considerations

Numerous factors must be taken into consideration when scoping and planning for a green development project.
With respect to local government zoning, land use regulations and development standards, a developer may want
to take into consideration the following factors:

e Local code provisions may not be well coordinated with the applicable building code. Consider possible
amendments and revisions to the land use or development code that could help coordinate the
applicable building code, promote green development and allow for incentives.

o Consider leveraging relationships with other developers or forming cooperative work groups before
proposing amendments.

o Know if your community has a climate change plan, and if it does, what the resulting implication is for
your business. Also be aware of whether your community has an energy program, and if it does,
whether such energy program is under local, state or federal control.

e Some governments may require LEED, or other, certification for certain buildings. Other governments
may—partly because of the cost of LEED certification—choose to rely on LEED or other standards
without requiring participation in the formal programs. The challenge for local governments is to do
this in a way that does not drive economic development away, but ensures project performance.

e There may be challenges with enforcement of green standards, or, when a density bonus or other award
is provided, there may be challenges verifying the ongoing maintenance of the action the award was
provided for. It is suggested that any project seeking certification also seek recertification on a periodic
basis, which is one way to guarantee continued monitoring and performance.

o As government funding becomes more limited, with voters resisting tax increases, creative ways to
achieve green objectives will become more important. There is an opportunity to participate and assist
jurisdictions in developing creative solutions. Site selection aimed at brownfield redevelopment provides
a valuable alternative to developing new sites, especially when funding and liability protection may be
available.

e Consider the incentives that are available and develop strategies to maximize the available incentives for
each project.
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Chapter Four
LAW OF BUILDING GREEN
—Community and Neighborhood Development—
For morve information contact: Thomas A. Ellison

The preceding chapters identify green building and site development standards and the legal implications of
undertaking high-performance development of a single site. Community and neighborhood developmentsl
seeking to be labeled as “sustainable™ or “green,” however, also apply the principles and key elements of high-
performance buildings and the best practices of building site development to large-scale developments involving
multiple buildings and even entire neighborhoods and communities. The elements include the incorporation of
high-performance buildings, the application of ecologically sound site development practices, and the
incorporation of renewable energy generation, a topic described in a later chapter. Additionally, however, the
development of new communities, and the housing included in such developments, may also involve
consideration of issues not typically raised in single-structure projects. These issues include an evaluation of
community location, the form and density of the community, the mix of uses contemplated for the community,
the implications of the community on transportation requirements, the standards for public community
infrastructure and the development standards to be applied to specific development projects within the
community. Each of these factors influences the environmental impacts of the development, and the ongoing
livability of the community, as a whole integrated system.

In considering the factors that may influence the success of a community development effort focused on
sustainability, it is important to recognize that the viability and sustainability of a new community depends on
more than environmental impact. Success will also be influenced by the environmental friendliness of the
community. This includes the economic viability and prosperity of the community as promoted by the mix of
economically sustainable uses within the community; the livability of the community, based on available
recreational, social and economic life; and the vibrancy of the control and reinvestment mechanisms that assure
that the developer’s vision is maintained over the community’s life cycle.

Both the U.S. Green Building Council (“USGBC”) and Enterpriss Community Partners have created programs
to identify key green development practices applicable to new communities and neighborhoods. USGBC has
created a pilot certification program entitled Leadership in Energy and Environmental Design for Neighborhood
Development (“LEED-ND”), and Enterprise Community Partners has developed its Green Communities
criteria to obtain green classification for the purpose of financial incentives. Each of these programs contains
mandatory minimum requirements as well as optional measures for which points are earned towards an overall
project green rating.

Rather than provide an overview of the two programs, the following sections discuss some of the policy issues
and opportunities unique to community neighborhood development raised by the programs, and comment on
some of the related business and legal considerations.

1 Although this chapter will discuss issues arising in the context of community and neighborhood development, the issues generally arise in any large
multibuilding development with a residential component.
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In this heady climate of rapid growth in biofuels, prudent developers can achieve a significant advantage in
bringing their projects online by taking a disciplined approach to siting and permitting—by conducting a
thorough inquiry into land use, environmental and transportation requirements, a feedstock and market access
analysis, and consulting with interested agencies, communities and interest groups to ensure seamless
development and operation of a project.

l. Location, Location, Location

The location of a proposed community affects many sustainability concerns and is pervasive throughout the
point system, including some mandatory requirements of both programs. LEED-ND provides several ways to
satisfy the location requirement. The project must be built on an infill site, be located so that a certain
percentage of the area is within walking distance of adequate transit service or diverse uses, or be located in a
region served by a metropolitan planning organization where the project averages less miles traveled per capita
than the metropolitan region. In addition, these programs require the project to be located in an area with a
water and wastewater infrastructure or with existing plans to be serviced.

In addition to these mandatory requirements, there are points earned by choosing certain locations. For
example, points can be earned by locating the project on or adjacent to a previously developed infill site.
Additional points are available for building on grayfield or brownfield sites. LEED-ND emphasizes access to
public spaces, for example, awarding points for placing 90 percent of dwelling units within a one-sixth-mile walk
of a park, green plaza or square. Points can also be earned by locating next to transit stops, job sources, mixed
uses, parks and schools.

According to a recent economic study, smart urban planning spares residents of Portland, Oregon from
100 million driving hours per year, which keeps $2.6 billion in the region’s economy.2 New development
proximate to existing development, a development pattern frequently promoted by local zoning and land use
codes informed by solid master planning and smart growth principles, encourages the use of existing fire storage,
water and wastewater infrastructure and logical extensions of existing roads and public transportation systems. A
location blessed by smart growth principles, however, will not, by itself, develop as a fully sustainable
community. Other factors, identified and discussed below, may ultimately have greater impact on reducing the
environmental effects of a development.

This does not necessarily mean that communities must be developed near existing developments to be
sustainable. A major “second home” development industry has flourished over the last decade by locating
destination resort and recreation communities in areas with significant environmental attributes. Such
development has been permitted in certain instances because of the availability of affordable small-scale
wastewater treatment facilities, which produce high-quality effluent that may be reused within the community.
Such communities have further sustainable potential by the incorporation of renewable energy generation. The

2 Dylan Rivera, Less Driving Is More Cash for Portland, The Oregonian, Aug. 20, 2007.
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communities may also incorporate sustainable transportation features such as comprehensive trails and shuttle
programs to reflect compact development and a mix of uses while minimizing the use of automobiles.

Whether the local land use and subdivision codes contain planning and development provisions adequate to
promote and regulate a sustainable new community is of utmost importance in this area. A typical zone-based
code, requiring some segregation of uses, or at least the specification of use locations by narrow legal
descriptions, and the application of typical suburban subdivision standards to single-family residential products,
may discourage the development of sustainable communities. Such code limitations exist not only in rural areas,
where high-quality, large-scale community development may not have been anticipated by existing code
provisions, but also in areas adjacent to urban development. In such cases, code-based regulation is likely to be
substantially inferior to regulation through a detailed, negotiated development agreement, where such a
regulatory approach is permitted by local law. Such a development agreement would provide the opportunity to
use cutting-edge land planning and community development principles to establish a community’s uses, densities,
development configuration and development standards, and to ensure the development of the community occurs
consistent with those standards over time.

1. Compact Development

Compact development concerns density. Each of the two programs referenced here requires that projects must
meet minimum density standards. For example, in LEED-ND, the average density across the project for
residential dwellings must be seven or more dwelling units per acre. The requirements of the Green
Communities program differ slightly. There is a mandatory density required of six dwelling units per acre for
detached or semidetached residences, 10 per acre for town homes and 15 per acre for apartments. Points are
then awarded if these densities are increased to seven, 12 and 20, respectively.

Within the general concept of compact development are requirements of the two programs that the development
plan consider and preserve certain ecological resources. Mandatory requirements include checking for
endangered species and having a habitat conservation plan or dedicating alternative land for conservation.
Locating on wetlands is to be avoided, and other protected environments are to be similarly maintained.
Rewards are also provided for minimizing site disturbance through site design and construction disturbance
limitations, as well as tree protection standards, although greater disturbance is permitted in more dense projects.
These community design standards combine to directly affect the physical form of the proposed community.

As outlined above, compact development involves two separate issues of great economic significance to a
community developer—the residential density (and the intensity of commercial use) permitted for the
community, and the physical form of the development. The economic impact of density is clear—sellable lots
and units, and rentable commercial and residential space, provide the economic engine for a new community and
the development of many amenities that make the community more livable.

These issues may involve competing concerns of critical interest to a developer. On the one hand, a physically
compact development is likely to reduce a developer’s cost structure by increasing the number of sellable lots or
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units for a given length of infrastructure. Compact development forms also promote the conservation of
ecologically sensitive or constrained lands, including steeper slopes, wetlands and streams, and areas involving
potential geologic hazards. On the other hand, the universal application of a compact development form,
whether required by conservation factors or the need to achieve high-density standards, may force a developer to
miss key market segments desired in a community such as a rural large lot or an equestrian segment in a
recreation-oriented community, or high-end lots abutting a stream, open space or other amenity where the
market requires a minimum separation between homesites. Therefore the bottom line of many projects is driven
by a carefully constructed and managed development-environmental interface.

A key consideration in the development of land in environmentally sensitive areas is establishing design
limitations on disturbance. A requirement that some land be left undisturbed in every subdivision as suggested
by LEED-ND, however, does not necessarily lead to appropriate land planning in every instance. Such an
approach may lead to unusable, unconnected and unmaintained patches of land. Total disturbance, on the other
hand, can be limited by the adoption of an appropriately narrow road standard, by specifying a relative small
building envelope and by otherwise limiting disturbance of the natural condition of the land adjacent to large,
natural open spaces. Development standards that have the purpose or effect of limiting disturbance are not
likely to be consistent with typical local codes, but are essential in any project focusing on land with scenic and
recreational attributes. These limitations should be considered for inclusion on plats or in community covenants,
and should be enforced through the application of design guidelines and design review processes.

I, Mix of Uses

Mixed uses within the project, or at least within a close radius to the project, is highly encouraged. This means
both diverse commercial and retail-type options and diverse housing. Uses that qualify for diverse status include
banks, post offices, child care facilities, restaurants, supermarkets and places of worship. These diverse uses
must be within a half-mile of 50 percent of dwelling units under LEED-ND. To qualify for the points, a certain
percentage of these uses must be available as the project develops, rather than stipulating they will all be available
upon completion of the project. With regard to housing, LEED-ND provides a list of 12 housing categories,
including small and large detached residential, duplexes, townhouses and multifamily dwellings of different sizes.
Providing affordable housing, whether for rent or purchase, is also important. There are various options
available to meet the affordable housing recommendations. For example, LEED-ND prescribes that the project
can have 15 percent of rental units that cost below 50 percent of the median income, or have 30 percent of rental
units that cost below 80 percent of the median income. Additionally, LEED-ND recognizes benefits in the
affordability of home purchases, or by offering a combination of affordable housing for sale and rent.

Also recognized is the enhancement of the livability of a community, community-supported agricultural
programs and community covenants that do not restrict food growing within the project.

The emphasis on a mix of uses is appropriate. In theory, people will spend less time in cars if regularly needed
commercial, recreational and civic uses, and possibly even employment needs, are located nearby. A developer
of a new neighborhood on an urban infill site is likely to benefit from adjacent commercial development. A
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community developer of a mixed-use neighborhood or a new community faces a more difficult challenge: how
to create, phase in and support a mix of uses that is appropriate for the neighborhood or community. It may be
problematic to support commercial uses in a new community until a substantial resident population develops or
a public transportation option is established.

Traditional zoning structures do not normally accommodate mixed-use projects because zoning regimes
normally require a separation of uses into different land areas, especially in locations outside of an urban
downtown district. In the true mixed-use context, use types are separated vertically within a project and not
horizontally on the ground. Traditional zoning ordinances frequently lack the approval mechanisms for such
projects. There are options to get over some of these hurdles until zoning regimes catch up. A multiple-building
mixed-use project will likely require phasing in of buildings over time with some certainty that the mix of allowed
uses and development concepts will not be changed to deliver the vision of the neighborhood or community
developer. Jurisdictions that are flexible to allow regulation through the use of development agreements can
address the design and phasing flexibility required by such projects.

Mixed-use projects also must address the specific concerns of its users—typically ground-level commercial and
upper-level residential—and the tensions that can be created in such projects. Among the issues that need to be
addressed, through contracts, covenants, easements, condominium documentation and design review, include
ensuring an adequate physical separation of vertically adjacent uses, the containment and removal of potentially
negative impacts (such as restaurant smoke and odors), the allocation and sharing of parking resources, and the
allocation of building and common maintenance expenses among different classes of users.

V. Transportation and Reduced Automobile Dependence

As shown above, transportation and location are not mutually exclusive. A community is enhanced by building
close to schools, transit systems and mixed-use buildings. Establishing connections to public transportation is
also highly encouraged for development projects. The health benefits associated with reduced auto use and
increased walking and cycling are emphasized by the two programs. They award points for providing alternative
transportation routes such as biking networks and walking pathways, and for providing restrictions on speed
limits throughout the community. A Green Communities project must include sidewalks or pathways leading to
open spaces or adjacent developments, and LEED-ND awards points for continuous sidewalks at least four feet
wide.

Although reduced automobile dependence is substantially linked to an urban or close-in suburban location,
automobile use may be directly affected not only by the construction of biking and trail networks in more remote
projects, but also by programs that include internal transportation, shuttle service to airports, remote
transportation nodes or attractions, or providing available cars for short-term use. Any program solution will
require an explicit obligation on the part of the community owners’ association in project governance documents
to fund and continue to operate the program. Community governance issues are further discussed below in
“Communitywide Development Standards.”
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V. Infrastructure Considerations

One aspect of interest is parking. Under LEED-ND, points are awarded based on parking being restricted to
the side or rear of structures and covering an area less than 20 percent of the entire project footprint. In addition
to parking, points can be earned by locating streets at least every 800 feet or at existing abutting street intervals if
less than 800 feet. Pedestrian or bicycle connections are encouraged in at least 50 percent of new cul-de-sacs.
Also encouraged is the use of narrow roads to enhance pedestrian safety, locating buildings not more than
25 feet from the street, transparent store fronts, no blank walls longer than 50 feet, on-street parking, planting
trees between the street and sidewalk that will provide shade for over half the development within five years and
building ground-level retail space in nonresidential buildings. These street-related standards are focused
principally on increasing walkability within the community, and are not concerned with limiting developer costs.
Adoption of a narrow road standard, however, would have a material impact on developer cost, especially in
areas with any sloped terrain where visually troublesome and expensive cuts and fills, and even retaining walls,
may be required.

Sidewalks and roadways should be constructed using water-permeable and heat-reducing materials. Using water-
permeable materials would significantly reduce central storm drainage requirements (and associated developer
costs) for a community in many locations, and a reduction of a heat island effect would bear on energy
consumption in communities in warmer climates. The use of storm water management systems is also
supported by the two programs.

Although green and sustainable communities are enhanced by setbacks from rights-of-way, such standards are
generally matters that are explicitly addressed to some degree by zoning and, principally, the engineering codes of
municipalities. In most cases, these codes have not been reviewed through the lens of green development.
Specifically, parking ratios, road width, materials specifications for parking, sidewalks and roadway systems,
storm drainage requirements and other infrastructure standards are likely to reflect detailed specifications that are
not consistent with the best practices emphasized by sustainable green development. In many instances,
therefore, a community developer may need to obtain formal amendments or exceptions to engineering
requirements to comply with the best development practices contemplated by certification programs.
Municipalities with the flexibility to regulate new communities through the use of development agreements may
also use that method to adopt community-specific infrastructure standards.

VI. Communitywide Development Standards

Community and neighborhood developments involve special contractual and covenant issues different from
tenant maintenance agreements of single, high-performance building projects. The master community developer
must carry out its green development vision through specific building and housing projects that are undertaken
by other builders and subdevelopers within the community. This issue is further complicated by the need to
extend contractual and covenant controls over an extended time period, and typically to rely on the community
owners’ association for significant elements of design control, enforcement and program operation over time.
To respond to these needs, a master community developer is required to establish communitywide development
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standards to govern all future development and building activity within the community and to assure the
operation of any ongoing programs and the maintenance of any special facilities. Examples of the concerns that
may be of special interest to the green community developer are operating and maintaining of storm water
management systems that reuse storm water, implementing permanent irrigation limitations, permitting and
regulating solar and other natural energy producing systems, implementing projectwide recycling and waste
management programs, and enforcing requirements for energy-efficient exterior lighting.

Communitywide development standards will be successfully implemented only through the use of layers of
contractual and covenant protections and an active design review and enforcement regime. At the first level, a
basic communitywide standard must be established and incorporated into enforceable community covenants,
restrictions and design guidelines. Careful consideration should be given to the appropriate location for some
covenants in the governing document structure. For example, the community covenants should include the
design review system to make the system binding on all owners. However, the covenants should contemplate
that the design guidelines may vary over time, and for different projects they should be flexible enough to allow
the final form of the community to adapt to changing market conditions and experience with design standards
over time. Flexible design guidelines, however, should not be attached to the community covenants and
subjected to the generally high standard for amendments applicable to such covenants. Also, special ongoing
operational and maintenance obligations of the community owners’ association should be identified up front and
built into the community governance documents for both assessment funding and enforcement purposes. The
developer should retain specific enforcement rights as well.

Contractual protections implemented by the developer, including warranties in favor of the developer and
community owners’ association, should be considered in connection with any construction contracts involving
special facilities or implementing green development standards. Also, contractual protections should be
considered in developer contracts with builders and subdevelopers to ensure that the communitywide
development standards will be followed.

The final level of protection for the developer’s vision is implemented in the design review process. Although
such processes have historically been controlled by the community owners’ association, the better approach,
when permitted by law, is to have a developer-controlled process at least until the critical elements of the
community have been developed and the developer’s inventory of land has been substantially reduced.
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Chapter Five
LAW OF BUILDING GREEN
—The Role of Renewable On-Site Generation in
Building Green Projects—
For more information contact: Stephen C. Hall

Whether a developer is trying to offset only a portion of a building’s energy usage or striving to meet the goal of
“net zero” energy usage, distributed or “on-site” renewable generation is an important component of green
building. In addition to producing emission-free electricity, renewable on-site generation can provide a hedge
against rising electricity prices, increase energy independence and lower utility bills by reducing peak energy
demand from utility grids. From an economic perspective alone, on-site generation should play an even larger
role in the years to come, as retail electricity prices continue to climb and the cost of photovoltaic (“PV”) and
other renewable technologies continues to fall.

Typically, on-site renewable energy is generated from either wind or solar resources. Small wind turbines, or
“micro turbines,” convert wind energy to electricity in urban and suburban settings. Energy is harvested from
the sun primarily through PV technology, which converts light from the sun directly into electricity. At this time,
solar panels using PV technology are the most common and versatile type of on-site generation.

One exciting and fast-growing application of PV technology is building-integrated photovoltaics (“BIPV”).
BIPV reduces the installed cost of a PV system by incorporating the PV module into the building itself. For
example, developers have begun using roof tiles, solar shingles, flexible polymer roofing membranes and facades
incorporating PV technology.

From the developer’s perspective, there are two basic ownership models for on-site generation. The developer
can either own the on-site generation facility outright or arrange for the building to serve as the host for an on-
site generating facility that is owned by a third party. Third-party ownership is often better suited to larger on-
site projects, e.g., 250 kilowatts or greater. Under the third-party ownership model, the developer will be
required to either sign a long-term power purchase agreement (“PPA”) or enter into a long-term lease for the
project. Under the third-party ownership model, the developer can add on-site generation for little or no capital
investment. The choice of ownership structure should be evaluated with an eye toward maximizing the financial
return and payback on the developer’s investment.

Financial incentives continue to play an important role in the development of renewable energy. In the case of
solar energy, developers can take advantage of federal tax incentives such as the 30 percent federal energy tax
credit and accelerated depreciation provisions, state utility incentives, state tax credits and the potential sale of
solar renewable energy credits.

Some of the legal issues associated with building or purchasing electricity from an on-site renewable energy
project include the following:
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e Understanding utility technical, safety and interconnection rules;

e Understanding utility net metering rules;

o Negotiating PPAs or other financing arrangements with third-party owners of on-site generation (if
applicable);

e Negotiating equipment purchases and warranties with manufacturers and contractors (if applicable);

e Understanding rights associated with renewable energy credits (also known as “RECs” or “green tags™);

e Negotiating solar or wind easements and access rights;

e Determining whether homeowners’ association rules and other private codes, covenants and restrictions
prohibit or limit the use of on-site generation in residential housing developments;

e Reviewing applicable zoning laws; and

¢ Understanding applicable federal and state tax and utility incentive programs.

In combination with energy efficiency, an on-site renewable generation project can be instrumental in meeting a
developer’s sustainability goals, especially reduction of the project’s energy and carbon footprint. Careful
planning, including a thorough understanding of the underlying technical, legal and regulatory requirements, as
well as the financing options, will help ensure that the project is successful and meets the developer’s goals.
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LAW OF BUILDING GREEN
—Tax Incentives and Other Resources—

For more information contact: Robert T. Manicke,
Kevin T. Pearson, Adam C. Kobos, Mary G. Senes

Until recently cost has been one of the biggest obstacles to developing green buildings. Although the costs of
developing green buildings are beginning to approach those of traditional buildings, new tax credit and financial
incentive programs also are helping to make green building projects more attractive. The federal government
and various states are discovering that high-performance buildings, including both new construction and retrofits
of existing buildings, not only are good for the environment but also generate economic benefits by reducing
building operations and maintenance costs. Reflecting this new understanding, a variety of state and federal
legislation has been passed that provides a mixture of tax incentives, rebates and other financial assistance to
encourage additional growth in the rapidly developing green building industry.

It is important to consider the financial impact of green building incentives as early in the development process
as possible. Green building incentives may increase the net value of a project in two ways: first, by generating
cash, tax credits and other financial incentives from sponsors of green building initiatives; and second, by
reducing energy costs during the life cycle of the building. Furthermore, eligibility for certain incentives requires
filing an application before significant development activities begin.

The following summary provides general overviews of some of the more significant green building incentives
that are currently available. The following summary is not intended to provide a comprehensive list of all of the
benefits that may be available for a particular project. Because the nature and extent of these incentives are
rapidly changing and depend largely on the specific nature and location of the project, it is important to keep
abreast of current developments.

l. Federal Incentives

A. The Energy-Efficient Commercial Building Tax Deduction

Section 179D of the Internal Revenue Code of 1986, as amended (the “Code”), allows a commercial building
owner to deduct part or all of the cost of certain “energy efficient commercial building property” placed in
service after December 31, 2005 and before January 1, 2009.

1. Qualifying Property

“Energy efficient commercial building property” is defined generally as property that meets all of the following
requirements:

° The property must be depreciable or amortizable;
° The property must be installed on or in a building located in the United States that is within the
scope of Standard 90.1-2001 of the American Society of Heating, Refrigerating, and Air

Conditioning Engineers and the Illuminating Engineering Society of North America as in effect
on April 2, 2003 (“Standard 90.1-2001");
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. The property must be installed as part of (1) the interior lighting systems of a building; (2) the
heating, cooling, ventilation and hot water systems of a building; or (3) the building envelope;
and

o The property must meet certain certification requirements, described below.

2. Certification Requirements

To qualify as energy-efficient commercial building property, property must be certified as being installed as part
of a plan designed to reduce the total annual energy and power costs with respect to the interior lighting systems,
heating, cooling, ventilation and hot water systems of a building by 50 percent or more in comparison to a
reference building that meets the minimum requirements of Standard 90.1-2001. The required 50 percent
reduction must be met solely through energy and power cost reductions for the heating, cooling, ventilation, hot
water and interior lighting systems. Reductions in any other energy uses are not taken into account in
determining whether the 50 percent reduction is achieved. The required certification must be completed by a
qualified individual using qualified software and must include inspection and testing by a qualified individual to
ensure compliance with energy savings plans and targets.

3. Amount of Deduction

The deduction is equal to the cost of energy-efficient commercial building property placed in service during the
taxable year. The credit is subject to a cap, however, of $1.80 per square foot of any qualifying building. The
deduction may be claimed by more than one taxpayer, but the aggregate amount of the deductions cannot exceed
the lifetime per-building cap.

4, Basis Reduction

The tax basis of the property for purposes of calculating depreciation deductions and gain or loss on any
disposition is reduced by the amount of any section 179D deduction claimed by the building owner.

5. Partially Qualifying Property

Even if the building does not meet the 50 percent reduction requirement described above, a section 179D
deduction may be available if property comprising one of the qualifying systems (i.e., the interior lighting
systems; the heating, cooling, ventilation and hot water systems; or the building envelope) reduces the total
annual energy and power costs with respect to the combined usage of the building’s heating, cooling, ventilation,
hot water and interior lighting systems by 162/3 percent or more as compared to a reference building. For
partially qualifying property, the lifetime cap on the deduction is reduced from $1.80 per square foot to $0.60 per
square foot of the building.

;f} STOEL RIVES LLP © 2007 Ch.6-Pg.2



ATTORNEYS AT LAW

6. Interim Rules for Lighting Projects

If a building does not meet the 50 percent reduction requirement or the 162/3 percent reduction requirement
described above, a partial deduction may be available for property installed as part of the interior lighting system
of a building before the date that final regulations under section 179D are published. To qualify for this partial
deduction, the interior lighting systems incorporated into the building must achieve a reduction in lighting power
density of at least 25 percent (50 percent in the case of a warehouse) of certain minimum requirements specified
in Standard 90.1—2001, and certain other requirements must also be met.

7. Sunset Date

To qualify for the deduction, property must be placed in service before January 1, 2009. Legislation that would
extend the sunset date has been proposed but not passed as of the date of this publication.

B. Energy-Efficient Home Tax Credit for Builders

Section 45L of the Code allows a tax credit of up to $2,000 for builders of “qualified new energy efficient
homes,” including manufactured homes constructed in accordance with the Federal Manufactured Home
Construction and Safety Standards.

1. Qualified New Energy Efficient Home

A home is a “qualified new energy efficient home” if (1) it is located in the United States; (2) its construction is
substantially completed after August 8, 2005; (3) it meets certain energy savings requirements; and (4) it is
acquired from the eligible builder after December 31, 2005 and before January 1, 2009 for use as a residence.

2. Energy Savings Requirements for the Full Credit

A home qualifies for the full $2,000 credit if (1) the building is certified as reducing energy consumption by
50 percent compared to a home that was constructed in accordance with certain national and international
standards and (2) building envelope improvements account for at least one-fifth of the 50 percent reduction.

3. Energy Savings Requirements for the Partial Credit

A manufactured home qualifies for a $1,000 credit if (1) it is certified as reducing energy consumption by at least
30 percent and building envelope improvements account for at least one-third of the 30 percent reduction or (2)
it complies with requirements under the Energy Star Labeled Homes program.

4. Certification

To meet the certification requirements described above, a home must be certified by a person who is accredited
or authorized by the Residential Energy Services Network, or an equivalent rating network that performs such
certifications, using software approved by the Internal Revenue Service.
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5. Basis Reduction

The tax basis of the property for purposes of calculating depreciation deductions and gain or loss on any
disposition is reduced by the amount of any credit taken.

6. Sunset Date

To qualify for the tax credit, the home builder must sell the home before January 1, 2009. Legislation that would
extend the sunset date has been proposed but not passed as of the date of this publication.

C. Energy Credit for Solar Energy Property

A building that incorporates solar energy equipment may also qualify for enhanced tax benefits that help reduce
the overall cost of efficiency enhancement. Section 48 of the Code provides a nonrefundable income tax credit
equal to 30 percent of the tax basis of any “energy property,” including certain solar energy equipment, that is
placed in service before January 1, 2009.

1. Energy Property

“Energy property” includes depreciable equipment that uses solar energy to generate electricity, heat or cool a
structure, provide hot water to a structure, provide solar process heat, or illuminate the inside of a structure using
fiber-optic distributed sunlight. (Energy property does not include solar equipment used to heat a swimming
pool.)

2. Credit Reduction for Subsidized Financing

If the taxpayer financed the project in whole or in part with subsidized energy financing or tax-exempt private
activity bonds, the basis on which the credit is calculated is reduced.

3. Basis Reduction

The tax basis of the solar energy equipment for purposes of calculating depreciation deductions and gain or loss
on any disposition is reduced by 50 percent of the amount of any credit taken.

4, Credit Sunset Date

To qualify for the 30 percent credit, energy property must be placed in service before January 1, 2009. Beginning
January 1, 2009, the amount of the credit will decrease to 10 percent of the cost of energy property, and
equipment that uses solar energy to illuminate the inside of a structure using fiber-optic distributed sunlight will
no longer qualify for the energy credit. Legislation that would extend the sunset dates has been proposed but
not passed as of the date of this publication.
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5. Accelerated Depreciation Deductions

In addition to the investment-based energy tax credit, solar energy property may qualify for greatly accelerated
depreciation deductions. Solar property that qualifies for the tax credit generally also qualifies for depreciation
deductions over five years using the double declining balance method. This can generate significant tax savings.

1. State Incentives

Many states have incentives for green building initiatives, such as state tax credits, rebate programs, financing
assistance, streamlined permitting procedures, and exceptions to land use and zoning requirements. The
following states and their programs are a sampling of the incentives available across the country.

A. California

There are numerous county and city rebate and incentive programs in California. California utility companies
also offer rebates when certain steps are taken to increase energy efficiency.

1. Tax Incentives

California currently offers two tax-based incentives related to green building projects. First, a property tax
exemption for solar systems allows the additional value added to property from an “active solar energy system”
to be exempt from property tax calculation. Second, a personal tax deduction is available whereby certain
homeowners can deduct the interest paid on loans used to purchase energy-efficient equipment or products for
their residence.

For the property tax exemption, section 73 of the California Revenue and Taxation Code (“Section 73”) allows a
property tax exemption for 100 percent of the full cash value of qualifying solar systems installed on or before
December 31, 2009 (extended from 2005). Under this scheme, although the addition of qualifying systems adds
to the appraised value of the property on which it is installed, it does not increase the assessed value for tax
purposes. Furthermore, the exemption extends for the life of the qualifying systems.

A qualifying system, called an “active solar energy system,” is a system that uses solar devices, which are
“thermally isolated from living space or any other area where the energy is used, to provide for the collection,
storage, or distribution of solar energy.” Systems used to support the production of electricity, heat, mechanical
energy, air conditioning or domestic, recreational, therapeutic or service water heating are all acceptable.
Expressly exempted from Section 73 application, however, are solar systems used to heat swimming pools and
hot tubs. Storage devices, power conditioning and transfer equipment are all eligible for the exemption,
including those parts that relate to their functioning. However, dual-use parts, apparatus, pipes and ducts—those
that carry both solar-derived energy as well as non-solar-derived energy—only qualify for the exemption to the
extent of 75 percent of their full cash value.
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The exemption applies to property tax lien dates for the 1999-2000 fiscal year through the 2008-09 fiscal year.
The qualifying construction must be completed on or after January 1, 1999. Section 73 will be automatically
repealed on January 1, 2010, unless extended. The exemption applies to residential, commercial and industrial

property.

Section 17208.1 of the California Revenue and Taxation Code, only applicable to residential property, permits
individuals to deduct interest paid on loans for energy-efficiency measures. This allows taxpayers to deduct the
interest on loans from a publicly owned utility to purchase energy-efficient systems or products, such as energy-
efficient heating systems, ventilation systems, air conditioning, lighting, solar systems, advanced metering of
energy usage, windows, insulation, zone heating products and weatherization systems. Customers of publicly
owned utilities that do not offer customer financing may be able to deduct the interest from home equity or
home improvement loans used to purchase an energy-efficient system or product. To claim the deduction, the
publicly owned utility must issue a federal income tax Form 1098, or similar form, to notify their customers of
their eligibility. Finally, the credit may not be taken if another tax credit is taken for the purchase of the same
equipment.

2. California Solar Initiative

The California Solar Initiative (the “CSI”) is the main state-sponsored program offered for the green building
initiative. In January 2006, the California Public Utilities Commission (the “CPUC”) adopted the CSI to provide
more than $3.3 billion in incentives for solar projects, with the objective of providing 3,000 megawatts (“MW”)
of solar capacity by 2017. Incentives are based on performance-based, not capacity-based, criteria. All California
electric customers of Pacific Gas and Electric (“PG&E”), Southern California Edison (“SCE”) and San Diego
Gas & Electric (“SDG&E?) are eligible for the incentives. All projects must be preapproved by either the CPUC
or the California Energy Commission (the “CEC”). The systems must be grid-tied and net-metered, and
installed with separate meters to measure solar output and report performance back to the respective program
administrator. The minimum project size to be eligible for incentives is one kilowatt (“kW”), and the maximum
size is one MW. Funds for all systems are currently only available for solar electricity and do not provide rebates
for solar hot water systems.

3. Nonresidential Buildings and Existing Residential Homes

New construction of nonresidential buildings is required to meet the California Code of Regulations title 24
energy efficiency building standards. In 2007, existing structures must undergo an energy-efficiency audit to
obtain the solar incentives. In 2008, existing structures must meet any specific energy efficiency standards
developed by the CPUC and CEC. The CPUC oversees the Self-Generation Incentive Program (“SGIP”) for
nonresidential buildings and existing residential homes. For photovoltaic systems less than 100 kW in 2007, an
incentive of up to $2.50 per watt AC is awarded as a one-time, up-front payment based on expected
performance. The expected performance is calculated using certain factors. For photovoltaic systems greater
than 100 kW in 2007, the incentive amounts of up to $0.39 per kW will be paid monthly based on the actual
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energy produced for a period of five years. Residential and small commercial projects can also choose to opt in
to this performance-based incentive payment approach.

These incentives are administered by the SGIP regional administrators: PG&E, SCE and SDG&E. Over the
next 10 years, the incentive amounts will be reduced over the duration of the program in 10 steps as demand for
solar power increases. Starting in 2010, incentives for all systems greater than 30 kW will be paid based on actual
energy produced. SGIP regional administrators will conduct regular systems inspections for every system rated
from 30 kW to 100 kW to verify system and operational requirements for eligibility.

4, New Residential Homes

The CEC administers the New Solar Homes Partnership (“NSHP”), which is a 10-year, $400 million program to
encourage implementation of solar systems in new home construction. In addition to the general CSI eligibility
requirements, an NSHP solar system must use new certified components that have not been previously placed in
service and are on the CEC'’s list of eligible equipment. The solar electric system must come with a 10-year
warranty to protect against defects and undue degradation of electric output. Payment is made once the solar
system is installed, grid-connected and operating satisfactorily.

There are two tiers of energy efficiency with which a builder can choose to comply. Tier | is a 15 percent
reduction in the residential building’s combined space heating, cooling and water heating energy, as compared to
the current state standards. Tier Il is a 35 percent reduction in the residential building’s combined space heating,
cooling and water heating energy, and a 40 percent reduction in the residential building’s air conditioning energy,
as compared to the current state standards. In addition, for either Tier I or Tier Il, each appliance provided by
the builder must be ENERGY STAR qualified, if an ENERGY STAR designation is applicable for that
appliance. Solar water heating may be used to assist in meeting the energy efficiency requirements of either
Tier 1 or Tier Il. The projects must be preapproved by the CEC to reserve funding for project completion, and
are granted approval on a first-come, first-served basis for applicants that submit the required application
documents.

For projects involving custom homes, small developments (fewer than six homes), housing developments for
which solar power is offered as an option, and all residential applications for which solar power will be installed
in less than 50 percent of the homes in a housing development, the base incentive is up to $2.50 per watt and will
vary according to certain performance criteria. The actual incentive amount will be paid when the system is
installed. For projects involving six or more homes in a development for which a builder has committed to
installing qualifying solar systems on at least 50 percent of the homes, the incentive is up to $2.60 per watt and
will also vary according to certain performance criteria. Both incentives will decline over time as specific MW
targets are achieved.
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5. Property Tax Protection

California law generally provides that the installation of a solar system does not cause the taxable value of the
underlying property to increase for property tax purposes. California’s system of property tax limitations, known
as “Proposition 13,” generally requires a revaluation in the case of “newly constructed” property. An “active
solar system,” however, is not considered newly constructed property. Therefore, adding an active solar system
generally should not cause a property tax increase.

B. Minnesota

Minnesota has a number of incentives benefiting green building that take a variety of forms, including loan
programs, property tax exemptions and sales tax exemptions. In addition, various utilities in Minnesota offer
renewable energy production incentives and grant, loan and rebate programs to encourage energy efficiency. The
following is a summary of certain Minnesota programs.

1. Energy Investment Loan Program

Minnesota’s Energy Investment Loan Program will buy down up to 50 percent of the loan principal to 0 percent
interest for any specific renewable energy, energy efficiency or energy conservation “capital improvement”
measure with a simple payback of 10 years or less in an existing building. Minnesota cities, counties, townships,
hospitals and K-12 schools are eligible for this program.

Each specific project must pass a 10-year simple payback threshold based on total costs and energy savings,
energy payments and/or incentives from other sources. There are no specific improvements designated for
energy efficiency, as long as a measurable amount of energy is conserved as a result of the project.

2. Property Tax: Solar and Wind Systems

Photovoltaic devices used to produce or store electric power are exempt from property tax. Wind energy
conversion systems are exempt from property tax except that the land on which the property is located remains
taxable. If approved by the county where the property is located, the value of the land on which the wind energy
conversion system is located is valued in the same manner as similar land that has not been improved with a
wind energy conversion system. Subject to certain exemptions, a wind energy conversion system is subject to a
production-based excise tax. Tax rates vary depending on the scale of production.

3. Sales Tax: Solar and Wind Systems

Minnesota sales tax does not apply to a “solar energy system,” defined as a set of devices whose primary purpose
is to collect solar energy and convert and store it for useful purposes including heating and cooling buildings or
other energy-using processes, or to produce generated power by means of any combination of collecting,
transferring or converting solar-generated energy. Also, wind energy conversion systems that are used as an
electric power source are exempt, and the materials used to manufacture, install, construct, repair or replace them
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are exempt. The exemption applies to any device, such as a wind charger, windmill or wind turbine, that
converts wind energy to a form of usable energy. Both exemptions are claimed by filing the standard Certificate
of Exemption available from the Minnesota Department of Revenue.

4. Minnesota Sustainable Building Guidelines

All new buildings funded in whole or in part by Minnesota bond monies after January 15, 2004 must comply
with the Minnesota Sustainable Building Guidelines (the “Guidelines”). The Guidelines are organized into the
following categories: performance management, site and water, energy and atmosphere, indoor environmental
quality, and materials and waste. Each category contains an overview, goals, objectives and a list of guidelines for
that category. This is followed by documentation for each guideline that states the intent, performance criteria,
compliance tools and resources, related Guidelines documents and supplementary resources. Although the
Guidelines do not follow the U.S. Green Building Council’s Leadership in Energy and Environmental Design
(“LEED”) requirements specifically, the Guidelines contain certain requirements that are the same as or similar
to the LEED requirements. In addition, the documentation required for the Guidelines may be useful in
achieving LEED credit.

C. New York

In 2000, New York enacted its Green Building Tax Credit program, which provides a tax credit for new green
construction or energy-efficient retrofits. The credit can be applied against business, personal income, insurance
corporation and banking corporation taxes. Up to $25 million in Credit Component Certificates can be issued
from 2005 to 2009 to eligible taxpayers, who can then use the certificates to claim the credit annually from 2006
to 2014.

A project can qualify for a credit certificate by meeting any of the following six credit components that promote
green standards: (1) green whole building component, which can be claimed by either owner or tenant; (2) green
base building component, which can be claimed by the owner; (3) green tenant space component; (4) fuel cell
component; (5) photovoltaic module component; and (6) green refrigerant component. The amount of the tax
credit is the sum of the credit components for which the taxpayer qualified, as listed in the Credit Component
Certificate.

The certificates for the tax credits are issued by the New York Department of Environmental Conservation. To
claim the credit, the taxpayer must file, along with the Credit Component Certificate, a certification from a New
York-licensed architect or professional engineer that the building or tenant space remains green, and that any fuel
cells, photovoltaic modules and air-conditioning equipment allowed a credit also remain qualified. Any unused
credits may be carried forward by the taxpayer indefinitely.
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D. Oregon

1. Business Energy Tax Credit

The Oregon business energy tax credit (the “BETC”) provides a 35 percent state income tax credit as an
incentive for installing energy conservation devices in existing commercial buildings or meeting sustainable
building standards in new buildings. The costs of solar electric and solar water heating systems are among those
that may be eligible for the BETC. To qualify for the BETC, the retrofit projects must be 10 percent more
energy efficient than the existing installation. Lighting retrofit projects must be 25 percent more efficient than
the existing lighting. Retrofit projects must have a simple payback of one to 15 years. Taxpayers that build new
sustainable commercial buildings are also eligible for the BETC. In addition to certain Oregon Department of
Energy requirements, the building must meet established standards for LEED Silver Certification.

The maximum BETC that is generally available for the retrofit and sustainable building projects described above
is $3.5 million. This is determined by multiplying the eligible project costs (up to $10 million) by 35 percent.
The 2007 legislature expanded the BETC program, particularly for producers of electricity from solar and other
renewable sources. As a result, solar generation projects that are installed as part of an overall retrofit or building
program may be eligible for a maximum BETC of $10 million. This is determined by multiplying the eligible
generation project costs (up to $20 million) by 50 percent. The BETC is claimed over a five-year period, starting
after the project is in operation. The BETC program allows a BETC to be sold outright to any Oregon taxpayer,
which frees up cash that can be used to build the project, and benefits companies that have insufficient Oregon
taxable income to use the BETC.

Changes to the BETC program by the 2007 legislature also allow home builders that install renewable energy
systems to apply for a credit of up to $9,000. Should the home qualify as a high-performance home, the home
builder qualifies for a credit of up to $12,000. A “high-performance home” includes any new single-family
dwelling designed and constructed to reduce net purchased energy through the use of both energy efficiency and
on-site renewable energy resources. The criteria for home-builder-installed renewable energy systems and high-
performance homes are set by the Oregon Department of Energy.

The Oregon Department of Energy is expected to adopt new rules in late fall 2007 to implement the 2007
legislative changes.

2. Energy Loan Program

Oregon’s Small Scale Energy Loan Program (“SELP’) provides low-interest fixed-rate loans to finance projects
that save energy, including new construction and retrofits. Businesses or individuals wanting to obtain financing
can use the funds toward the related costs of energy-efficient projects, such as engineering and design, permits,
loan fees, project management and construction. The estimated fixed rate for commercial and residential loans
for summer 2007 is 6.95 percent. The loan is fully amortized, usually over a period of 10 to 15 years, depending
on available funds and project type. The loan term must be within the expected life of the project and fully
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secured for commercial loans. The minimum loan amount is $20,000, with no maximum per project, although
the loans typically are from $20,000 to $20 million.

The application fee is 0.1 percent (up to $2,500) of the amount requested. SELP also charges a 0.5 percent
underwriting fee, with a $500 minimum and $5,000 maximum, of which the amount over $500 is applied to the
1 percent loan fee at closing. Loan review for commercial borrowers typically can take a few weeks for small
loans and up to several months for large and more complex loans. Projects that qualify for SELP typically also
qualify for the BETC.

3. Energy Trust Programs

Oregon mandates its two largest investor-owned utilities to collect from their customers a 3 percent public-
purpose charge that funds a grant given to Energy Trust of Oregon, Inc. (“Energy Trust”), a nonprofit
organization. Energy Trust administers programs that grant cash incentives for improvements to residential,
commercial and new buildings, and retrofits, as well as in other areas.

Developers constructing ENERGY STAR-qualified homes can qualify for up to $1,750 per constructed home
with installed qualifying air conditioning and gas or heat pump equipment if they choose to install and apply for
solar water heating (or up to $1,000 without solar water heating). Those homes with solar electric equipment
installed can qualify for up to $10,000 per constructed home. Generally, ENERGY STAR-qualified homes are
those that are at least 15 percent more energy efficient than a similar home built in compliance with Oregon’s
energy code.

Applicants involved in new commercial and industrial construction and major renovation projects can qualify for
up to $50,000 per project in incentives for purchasing and installing energy-efficient equipment meeting certain
standards. Up to $200,000 may be available for projects requiring equipment, building systems and
configurations that provide energy reductions in annual energy use compared to a building of similar type and
occupancy. Combined with the equipment installation incentive program, the total cash incentive can be as
much as $250,000 per project. Additionally, projects that register for certification with the LEED New
Construction program can qualify for up to $200,000 in cash incentives; however, these cash incentives for
LEED projects cannot be combined with any other cash incentive award. There is also an ENERGY STAR
option that offers up to $15,000 in incentives for buildings that achieve an ENERGY STAR performance rating.
Projects that install solar panels on the roof of a commercial building may qualify for up to $70,000 per project.

There are also incentives for retrofit projects. These cash incentives vary from year to year, but a project may
qualify for up to $250,000 per site if it meets certain energy savings requirements. Businesses may also qualify
for a cash incentive of up to 35 percent of the installation cost for solar water heating systems.

E. Washington

As is the case with many states, Washington offers no comprehensive statewide green building incentive
program; however, many of Washington’s cities and counties continue to offer incentives in the form of grants
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and low-interest building loans for green building and renewable energy production. For example, King County
and the city of Seattle created the Built Green Grant Program, which provides competitive grants in amounts
from $2,500 to $15,000 for single-family residential and community development projects to help offset the cost
of certifying and designing innovative green projects in the area. The 2007 grant winners have already been
selected; however, there will probably be additional grants given for a second round of applicants in fall 2007,
depending on available funds.

In addition to city and county efforts, the majority of state and local utilities offer rebate and grant programs for
customers that reduce their commercial building or home energy consumption. An example of a state-
sponsored utility rebate program is the Washington Renewable Energy Production Incentive, which establishes
cost recovery incentives of $0.12 to $0.54 per kW-hour, with a maximum of $2,000 for individuals or businesses
generating electricity from renewable resources, such as solar power. Participating state utilities pay the incentive
amounts to the owners of qualifying renewable energy systems and earn a tax credit equal to the cost of those
payments up to 25 percent of the utility’s taxable power sales or $25,000, whichever is greater. A utility customer
wishing to participate in the incentive program must first have the renewable system certified by the utility
company and then obtain a one-time certification from the Washington Department of Revenue. After
achieving the necessary certifications, the customer then applies to the utility company by August 1 of each year
for the incentive rebates. This rebate program applies retroactively to power generated from July 1, 2005 and is
in effect until June 30, 2014.

To the extent that a green building program includes power generation equipment that uses solar energy, that
equipment may be eligible for exemption from Washington state and local sales tax. The exemption generally
applies to machinery and equipment used directly in generating electricity using solar power. In addition, the
exemption applies to charges for labor or services rendered in respect to the installation of such machinery and
equipment. The facility must be capable of generating at least 200 watts of electricity. This exemption is set to
expire June 30, 2009.

Certain solar water heating system equipment is also exempt from sales and use tax. This exemption includes the
following solar water heating system equipment and replacement parts for such equipment: OG-300 rated solar
water heating system, OG-100 rated solar water heating collectors, solar heat exchangers and differential solar
controllers. Charges for services rendered with respect to the installation, repair, cleaning, alteration and
improvement of such equipment are also exempt from sales and use tax. This exemption is set to expire July 1,
20009.

1. Other Incentives

There are several private nonprofit organizations that offer funds for energy-efficient building and retrofits. One
example is the recently announced Clinton Foundation’s Energy Efficiency Building Retrofit Program, which
provides financing to municipal and private building owners to make energy-efficient retrofit investments and
then pay back the loans using that energy savings. The payback period can range from three to four years for
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small projects to seven to 10 years for large projects. An initial group of 16 national and international cities,
including Chicago, Houston and New York, have joined the initiative.

The federal government can be another source of funding for green building. For example, the U.S. Department
of Energy (the “DOE”) routinely offers research and development funding for energy-efficient solutions for new
and existing housing. The National Energy Technology Laboratory of the DOE recently solicited applications
for a grant that funds research to nationalize a construction standard for green building called Building America
Energy Efficient Housing Partnerships.
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Chapter Seven
LAW OF BUILDING GREEN
—Monetizing the Renewable Energy and Energy
Efficiency Benefits of Green Building Projects—
For more information contact: Stephen C. Hall

Investments in renewable energy and energy efficiency projects may create opportunities for additional revenue
from the sale of tradable credits. Renewable Energy Credits (“RECs”) and Energy Efficiency Credits (“EECs”)
are tradable credits that measure, verify and commoditize renewable energy generation and energy efficiency
savings. RECs and EECs can be traded in voluntary and compliance market programs to achieve energy and
environmental objectives, such as lowered carbon emissions, renewable energy generation and energy
conservation. Depending on the geographic location of the project, these tradable credits may provide an
important source of revenue for investments in sustainable development projects. In addition, the on-site
generation of renewable energy or purchase of RECs will earn a building points toward green building
certification. Be sure to check with the appropriate green building certification program to ensure these
investments qualify for credit.

l. Renewable Energy Credits

RECs, also known as “green tags,” are tradable instruments that are created when electricity is generated from a
qualifying renewable energy source. Renewable energy consists of two commodities: the electricity generated
and the environmental attribute of that electricity, such as emissions benefits. These attributes may be sold
together or separately. A REC reflects the environmental attributes, such as the emissions benefits, of using a
renewable fuel source to generate one megawatt hour (“MWh”) of electricity. A REC is created when the MWh
of electricity is generated.

The owner of an on-site renewable energy project, such as solar panels, owns the rights to sell the RECs
associated with the generation. Two types of markets exist for the sale and purchase of RECs: compliance
markets and voluntary markets.

A. REC Compliance Markets

Compliance markets for RECs have resulted from the passage of state Renewable Portfolio Standards (“RPS”),
which require certain utilities to include a minimum amount of renewable energy as part of their overall
provision of electricity. In the compliance market, buyers of RECs are typically utilities seeking to meet the
state’s RPS requirement. In the western United States, states that have adopted RPS laws include California,
Washington, Arizona, Colorado, Nevada, Montana, New Mexico and Oregon.

For RECs from on-site renewable energy generation to qualify for state RPS requirements, the renewable
resource must meet certain criteria under state law. These criteria vary by state. For instance, certain geographic
restrictions on the generation may apply, certain emissions criteria may exist, the REC and the electricity may
need to be sold together and individual state policies may favor certain types of renewable generation over
others. In some cases, distributed generation may qualify for additional RECs. Other factors affecting
certification include the fuel source and whether the renewable fuel is co-fired with nonrenewable resources.
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Data verification tracking systems of the RECs are used in compliance markets. For example, the Western
Renewable Energy Generation Information System (“WREGIS”) handles REC tracking for the western United
States, Canada and Mexico. These systems issue, register and track RECs for use in verification and compliance
with state regulatory programs, and may also be used for voluntary market programs. These registries track
RECs for compliance with an RPS from when they are generated until they are used and retired, and will protect
against multiple counting and selling of the same renewable energy.

There is no set price for RECs; however, many states have a penalty price for failing to meet an RPS
requirement—for example, $50 per MWh in California and $55 per MWh in Washington. These penalty
amounts may serve as a price ceiling for the compliance REC market.

B. REC Voluntary Markets

Voluntary markets for RECs offer additional flexibility and are driven by customer demand to purchase
renewable energy. RECs can be unbundled or separated from their original MWh generation of electricity and
purchased through a broker. Purchasers of RECs through a voluntary market do not have to change their utility
service; the credits are contracted for separately, and prices are negotiated through REC marketers. The sale of
RECs into voluntary markets offers a generator greater flexibility, as resources do not have to comply with
specific state laws; however, RECs must be created by a resource accepted by stakeholders to be considered
renewable.

REC purchases by facilities may enable a building to receive credit toward green building certification. The
facility should check with the requirements of an individual certification program, though generally, the REC
purchases must be certified by a respected renewable electricity certification program. The Green-e and
Environmental Resource Trust programs, for example, independently audit renewable electricity production to
verify that the power and the RECs were produced by a renewable energy generation facility, delivered in the
specified amount, and not double-counted or claimed by more than one entity. Thus voluntary REC markets
that are certified do not allow double-counting of credits—the environmental attributes must not be used to
satisfy a separate compliance requirement.

Prices for RECs tend to be lower in voluntary markets than in compliance markets. However, voluntary REC
markets may favor certain resources, and prices for certain resources, such as solar, may be higher as a result.

1. Energy Efficiency Credits

There is a growing market for tradable credits that, in contrast to renewable energy generated, represents energy
that is conserved at facilities. Such credits can reward investments in energy conservation that can be quantified
to provide a revenue source for the owners of buildings that install energy-efficient retrofits and follow green
building practices—for instance, EECs, each of which represents one MWh of electricity savings from projects
that lower electricity demand.
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EECs are created through the implementation of energy conservation projects such as demand-side management
and combined heat and power (“CHP”) projects. Examples include the installation of equipment upgrades and
retrofits, energy management systems, and new technologies to decrease energy consumption.

For a facility to be eligible for an EEC, energy savings must be measured and verified. Electricity savings are
generally measured by software and control technology or through design of new buildings. Measurement and
verification of energy savings have arisen as a major issue in establishing EECs, because difficulties arise from
calculating energy conservation.

Unlike RECs, which measure energy generation from meter readings, energy savings calculations are complex
and require establishing baseline energy use to compare savings against usage. Once measured, verified and
certified, each EEC is a unique and traceable commaodity establishing energy savings and guaranteeing that a
certain amount of energy savings has not been accounted for elsewhere. Additional issues arise with the use of
CHP systems, which may also qualify as renewable energy generation under certain state RPS laws.

Title to an EEC belongs to the owner of the facility implementing the energy efficiency improvements, unless
the owner contractually arranges to fund the project through other sources in exchange for title rights. EECs
typically have a vintage, expire the year after they are created and must be certified with an approved
measurement and verification plan.

Many states have established programs requiring energy efficiency standards as part of their energy policies.
Some states require utilities and programs to make certain energy savings. Certain states have incorporated
energy efficiency into their existing RPS programs. Thus these RPSs include tradable certificates reflecting
energy efficiency savings in their RPS regime.

For instance, Connecticut has incorporated EECs into its RPS program, establishing energy efficiency
requirements for commercial and industrial customers. In 2007, Connecticut electricity suppliers are required to
demonstrate that 1 percent of electricity supplied is conserved through energy efficiency and CHP systems. This
requirement rises 1 percent per year until a 4 percent target is reached in 2010. To qualify, projects must be
completed after January 1, 2006. The Connecticut Department of Public Utility Control reviews for accuracy
and approves claimed energy efficiency savings. After the agency review, the New England Power Pool
Generation Information System, an electronic tracking system similar to WREGIS, issues certificates for the
savings. After certificates are generated for energy efficiency, they are treated the same as RECs to show
compliance with the utility’s RPS program. Title to the energy efficiency savings belongs to the entity that paid
for the savings.

Similarly, Pennsylvania and Nevada have begun to incorporate energy efficiency savings into their RPS regimes.
Nevada allows each utility to achieve 25 percent of its RPS targets through energy efficiency programs, with 50
percent of energy efficiency savings originating in the residential sector. Utilities in Nevada may purchase
savings from third parties or operate energy efficiency programs themselves. Measurement and verification
protocols are available, and the Public Utilities Commission of Nevada must verify all submissions for energy
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efficiency credit. Pennsylvania similarly requires that energy efficiency, along with other resources, must account
for increasing percentages of the state’s RPS targets.

Energy efficiency savings are playing an expanding role in energy policy. For example, bidding is under way in
the Northeast Independent System Operator control area that will enable energy efficiency and demand response
resources to receive payments as part of the three-year forward capacity market, beginning in 2010. Other
regions are looking into incorporating energy efficiency and demand response resources into their markets as
well.
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LAW OF BUILDING GREEN
—Emerging Markets and Regulatory Structures—
For more information contact: Stephen C. Hall

This chapter highlights certain emerging programs, including developments in other countries where the
political, economic and social climates have been more conducive to the development of sustainable
development opportunities. Whether through voluntary markets or mandatory compliance schemes, European-
style programs addressing energy efficiency and climate change may be implemented in the United States in the
near future. What follows is an overview of some of these mechanisms.

I EUROPEAN UNION AND AUSTRALIA
A. European Energy Performance of Buildings Directive

In December 2002, the European Parliament adopted the Energy Performance of Buildings Directive (the
“EPBD”) in response to concerns of energy supply security and to meet commitments under the Kyoto Protocol
(“Kyoto”). To improve the energy performance of buildings, the EPBD sets forth several requirements for
European Union (“EU”) member states to implement as they see fit. Member states are responsible for the
following: (1) implementing the general framework for a methodology of calculating the integrated energy
performance of buildings; (2) minimum requirements for energy performance of new buildings; (3) minimum
requirements for energy performance of large existing buildings subject to major renovation; (4) energy
performance certification of buildings; (5) regular inspection of boilers and air-conditioning systems;
(6) assessment of heating installations in buildings with old boilers; and (7) new heightened requirements for
experts and inspectors responsible for inspecting, certifying and making recommendations on buildings, boilers
and air-conditioning systems.

Given the estimated 28 percent savings potential from improved energy efficiency, the 2006 European
Commission Action Plan for Energy Efficiency (the “Plan”) lists energy efficiency in the building sector as a top
priority. The Plan identifies the EPBD as central to achieving this savings potential, which could reduce total
EU energy use by approximately 11 percent.

B. EU Emissions Trading Scheme

A 2003 European Parliament directive resulted in the creation of the EU Greenhouse Gas Emission Trading
Scheme (the “ETS™). Operating since 2005, the ETS is the world’s largest multinational, multisector greenhouse
gas (“GHG”) emissions trading scheme, and is designed to help EU member states cost-effectively meet their
Kyoto commitments. The ETS requires member states to establish allowances that represent the amount of
GHG emissions a company can produce in a given year. To ensure that real trading occurs and that total GHG
emissions are reduced, the ETS imposes a limit on the number of allowances issued, to be established by each
member state via a national allocation plan. The idea is that with a limited number of allowances, the scarcity will
create a vibrant trading market. The ETS also establishes trading periods, the first of which ran from 2005 to
2007, and the second from 2008 to 2012. The third period will begin in 2013.
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Each member state’s national allocation plan must identify the total number of GHG emissions allowances to be
created in a given period and how the allowances are distributed to individual companies. Once allocated,
allowances can be traded among companies. Traded allowances are held in accounts in electronic registries set
up by member states. An EU Central Administrator monitors all of the registries and checks each transaction
for any irregularities. In addition, regulated entities may use carbon offset credits, known as Certified Emission
Reductions or Emission Reduction Units, to meet their obligations. These credits must result from certified
carbon dioxide emissions reduction projects.

Member states are responsible for issuing allowances by late February each year, operating a national registry,
collecting verified emissions data and ensuring that each company surrenders the correct number of allowances.
Since the start of the first trading period, companies have been required to track their emissions and produce an
annual emissions report, verified by a third party. In addition, companies must ensure they have enough yearly
allowances to avoid financial sanctions.

C. Energy Savings Certificates

Some countries and foreign states have adopted the use of Energy Savings Certificates (“ESCs”) to encourage
investment in energy efficiency projects. In 2003, New South Wales (“*NSW”), Australia’s most populous state,
implemented the world’s first ESC scheme with an ESC trading component, the Greenhouse Gas Abatement
Scheme (“GGAS”). Under GGAS, electricity retailers and others must meet mandatory GHG emission
reduction targets for the electricity they supply or use. Entities required to meet GGAS targets are known as
“benchmark participants.” Nonbenchmark entities may also participate in GGAS. GHG emissions reduction
targets are established yearly for each benchmark participant, based on its contribution to NSW's electricity
supply. A penalty is assessed for noncompliance.

GGAS allows the use of tradable NSW Greenhouse Abatement Certificates (“NGACs”) to meet emissions
reduction targets. Entities engaged in GHG abatement projects that are accredited and preapproved by NSW's
independent economic regulator, the Independent Pricing and Regulatory Tribunal, may create NGACs.
NGACs can be created through a variety of mechanisms, including the following demand-side efforts: energy
efficiency projects that modify or replace existing equipment, processes or systems that consume energy; fuel-
switching projects that result in lowered GHG emissions; and on-site electricity generation that replaces supply
from the grid and reduces GHG emissions. Benchmark participants, banks, corporations and traders can all
participate in NGAC trading, which is conducted in the open market and documented via the GGAS Registry.

Increasingly, entities not required to participate in GGAS are buying NGACs. NGAC:s are also being used with
greater frequency outside of GGAS to help fund GHG reductions, comply with other emissions reduction
schemes and demonstrate proof of emissions offsets.

From 2005 to 2009, Italy requires major gas and electricity distribution companies to achieve annual energy
savings targets. To meet the targets, distribution companies can implement energy efficiency programs for their
customers or for customers of other distributors; jointly operate programs with energy service companies,
financial institutions, installers or product manufacturers; or buy ESCs from third parties.
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Under the Italian ESC scheme, certificates must be authorized by the program regulator before they can be
issued. For an ESC to qualify, it must represent savings achieved above market trends and legislatively imposed
standards; this is known as an additionality requirement. An ESC can be traded directly or through an official
market, and it can be banked for use anytime within the five-year compliance period. ESCs in the Italian scheme
fall into three categories: (1) electricity savings, (2) natural gas savings and (3) fossil fuel reductions resulting
from a combination of fuel-switching and energy efficiency improvements.

1. U.S. EFFORTS—PRESENT AND FUTURE
A. California Climate Action Registry and Assembly Bill 32

In anticipation of future emissions reduction requirements, in 2001 the California State Senate authorized the
establishment of the California Climate Action Registry (the “CCAR?”), a nonprofit voluntary registry for GHG
emissions. The CCAR enables companies and organizations with operations in California to establish GHG
emissions baselines to compare against future GHG emissions reduction efforts.

Absent a federal policy mandating the reduction of GHG emissions, California implemented its own GHG
emissions reduction law in 2006. With the passage of Assembly Bill 32 (“AB 32”), the California State
Legislature took the lead by requiring the state to reduce its GHG emissions to 1990 levels by 2020. The
California Air Resources Board (the “CARB”) is responsible for establishing baseline emissions levels and
developing regulations to meet the emissions reduction targets. One of the CARB'’s tasks under AB 32 is to
establish regulations requiring the reporting and verification of statewide GHG emissions. In developing these
guidelines, the CARB must incorporate standards and protocols developed by the CCAR.

The CCAR has developed both a general protocol and industry-specific protocols on how to measure and
catalog GHG emissions for participation in the CCAR. CCAR participants agree to register their GHG
emissions for all operations in California; nationwide reporting is also encouraged. The CCAR enables
participants to record their GHG emissions inventory using any year, starting with 1990, as a base year. In turn,
the state of California will offer its best efforts to help participants receive appropriate consideration for having
taken early action if and when state, federal or international GHG regulatory schemes take shape.

Several other states have registries strictly for GHG emissions reduction projects. CCAR appears to be the most
comprehensive; not only does it allow an organization to register its complete inventory, but it also offers
detailed guidelines, technical support, member services and the “best efforts” assurance. The CCAR is currently
working with other states in developing coordinated tools and standards for registering GHG emissions.

B. Energy Efficiency Portfolio Standards

Several states have implemented Renewable Portfolio Standards (“RPS”), requiring a certain minimum
percentage of energy to come from renewable energy sources. A few states currently allow a portion of the
requisite targets to be met by improvements in energy efficiency. In addition, several states require electric
utilities to meet energy savings goals.
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Although most states have taken the legislative route toward energy efficiency standards, Vermont has adopted a
unique approach, establishing energy efficiency goals by a competitively awarded contract. In 1999, Vermont
vested control of its energy efficiency efforts in Efficiency Vermont (“EV”), an energy efficiency utility that is
run by a contractor selected through a public bid process. EV'’s financing comes from a public benefit fund
established by the legislature; Vermont’'s Public Service Board (the “PSB”) administers the program.

The selected EV contractor enters into a performance-based contract with the PSB that specifies energy and
peak demand savings targets and delineates how the savings will be counted. The claimed savings are reviewed
by the PSB, and the contractor’s compensation is limited until contractual goals for energy savings and other
performance indicators are verified as having been achieved. Overall, the program has enjoyed wide success in
meeting and even exceeding energy efficiency goals.

In the future, more states will likely allow a percentage of RPS to be met by energy efficiency projects. States
may also continue to adopt separate Energy Efficiency Portfolio Standards (“EEPS”), requiring electric and gas
utilities to meet energy savings targets. Perhaps the Vermont model may be replicated as a way to achieve energy
savings. As a result of more standards and programs being implemented throughout the United States, the
demand for tradable energy efficiency credits should grow accordingly.

Federal EEPS could potentially appear in the future as another strategy for addressing concerns about global
warming. Such standards could operate similarly to the EPBD, with coordination and overarching guidelines at
the federal level, and state discretion in implementing specific rules and regulations to achieve EEPS in all
50 states. Another possible alternative is a federal GHG reduction program that incorporates energy efficiency
savings as a method for reducing GHG emissions. If either of these federal standards takes shape, it could
facilitate the development of a national trading platform for energy efficiency credits.

C. Clinton Climate Initiative Building Retrofit Program

The Clinton Climate Initiative (the “CCI™) is developing a program to assist in retrofitting existing buildings in
16 of its partner cities. The program seeks to monetize savings from energy efficiency retrofits to pay for the
building retrofits. The North American partner cities initially participating in this program are Houston, Toronto
and New York. The specifics of the Energy Efficiency Building Retrofit Program (the “Program”) have not
been implemented as of the publication date of this edition of The Law of Building Green, and it may be worthwhile
to investigate whether the Program can assist with a particular building retrofit. The CCI plans to expand the
Program to other cities, such as Portland and Seattle, once protocols are in place.

The Program will link the four largest energy service companies (“ESCOs”) in the world1 and five major global
financial institutions2 to reduce and streamline the cost of energy efficiency building retrofits. Specifically, the
ESCOs have agreed to scale up their capacity to do large numbers of building retrofits. The financial institutions

! Honeywell International Inc.; Johnson Controls, Inc.; Siemens Corp.; and Trane.

* ABN AMRO Bank N.V., Citigroup Inc., Deutsche Bank AG, JPMorgan Chase & Co. and UBS.
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have committed to arrange $1 billion each toward the program. Under the financing structure, it is expected that
cities and private building owners will be able to audit and retrofit buildings at no net cost, with the loan
payments and interest offset by the energy savings over time. The exact nature of the financing has not yet been
developed; however, it is anticipated that the model will achieve reductions in energy use of 20 to 50 percent
from existing baseline energy usage with no capital investment or additional operating budget.

The Program model is common in the North American market, particularly for retrofits of public buildings.
ESCOs typically quantify and guarantee the energy savings from the project through auditing. However, the CClI
aims to increase the scale of these projects to include smaller buildings and to globalize the market for ESCOs.
The Program seeks to reduce the cost of implementing building retrofits by streamlining lending approval
processes and reducing the cost of energy efficient and clean energy products used in the retrofits. The Program
also aims to lower the cost of capital to fund these projects and double the size of the market for energy service
companies by 2008.
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Chapter Nine
LAW OF BUILDING GREEN
—Marketing “Green”—
For more information contact: Jere M. Webb

As was mentioned in Chapter Two on risk management, it has become apparent that many real estate developers
are entering the realm of sustainable or green project development with the expectation and understanding that
there is a marketing benefit to such buildings. Recent rentals and sales of “certified” buildings at premium rates
seem to confirm this perspective. So, short of being able to claim that a building or project is certified under one
of the green building certification systems, to what extent can a building owner or manager market a green
building as “green”? It appears that for the time being such marketing claims should be assessed as if the
building were a product. This is probably more apt than one would think on first glance. When dealing with a
high-performance building, one expects a certain level of performance from the building, similar to expectations
derived from products. Therefore, in assessing the potential risks with marketing a “green building,” guidance is
appropriately taken from the field of product marketing.

Most of the guidance summarized here reflects positions taken by the Federal Trade Commission (the “FTC”) in
its booklet Complying with the Environmental Marketing Guides.  The Environmental Marketing Guides (the
“Guides”) are found in 16 C.F.R. part 260. The Guides do not have the force of law and are not binding on the
FTC. Rather, they set forth the staff's position with respect to what constitutes, in the context of green claims,
an unfair or deceptive act or practice under section 5 of the Federal Trade Commission Act of 1914, 15 U.S.C.
§§ 41-51.

Though this chapter focuses mostly on federal guidelines, the individual states and foreign countries also are
becoming active in regulating the advertising of “green.”

. PREVENTING DECEPTIVE CLAIMS

The FTC takes the position that substantiation must exist for any advertising claim—particularly a green claim—
at the time the claim is made. The FTC's opinion is that the truthfulness of the claim does not affect this
analysis (although several courts have disavowed this principle). If substantiation did not exist at the time the
claim was made, the claim is deceptive.1

Substantiation means “competent and reliable evidence.” 16 C.F.R. § 260.5. The Guides state that this often will
require scientific evidence, or test or research data. Relying on generalized knowledge or assumptions will not
work.2 Obviously, if a building has been certified under one of the mainstream certification systems, or perhaps
if it is in the process of seeking such certification, substantiation may be easier to prove. However, by “scientific
evidence” or “test” or “research data,” one might wonder if short of actual certification, marketing a building as

16 C.E.R. § 260.5 states that “any party making an express or implied claim that presents an objective assertion about the environmental attribute of a
product, package or service must, at the time the claim is made, possess and rely upon a reasonable basis substantiating the claim.”

In the context of environmental marketing claims, “such substantiation will often require competent and reliable scientific evidence, defined as tests,
analyses, research, studies or other evidence based on the expertise of professionals in the relevant area, conducted and evaluated in an objective manner by
persons qualified to do so, using procedures generally accepted in the profession to yield accurate and reliable results.” Id.
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“green” would be considered “deceptive.” Does the term apply on a system-by-system basis, or is it necessary to
“green” more than one system to claim a building is “green”? If more than one system is necessary, which
systems—mechanical, plumbing and water efficiency, materials, site selection, lighting—make up a whole “green
building™?

The broader or more general a claim is, the more likely it is to be deceptive.3 For instance, if a product is
advertised as being “recyclable,” the claim will be deceptive unless every component of the product and its
packaging is recyclable. Similarly, unqualified claims that a product is “eco-friendly,” or other general green
claims, are likely to be deceptive because of a lack of specificity or qualification. The FTC gives the following
example:

A cloth shopping bag is labeled *“eco-friendly.” This claim would be deceptive
if it leads consumers to believe that the bag has environmental benefits that the
manufacturer can’t substantiate. It would »oz be deceptive if “eco-friendly”
were followed by clear and prominent language limiting the “friendly”
representation to the product attribute for which it could be substantiated, and
if the context didn’t create any other deceptive implications. A qualification
for the “eco-friendly” claim (assuming substantiation) would be: “This cloth
bag is reusable and is made from 100% recycled fibers.”

14 Most green claims must be qualified. That means they must be explained, and any assumptions or conditions
must be disclosed. Qualifications must be “clear, prominent and understandable.” 16 C.F.R. § 260.6(a). If the
claim appears prominently on the front of the product, the qualifications cannot appear in fine print on the back
of the product, according to the FTC. The FTC gives this example: A paper box containing a product has
“recycled” prominently displayed on the front. In small print on the back of the box is the explanation, “This
carton contains 100% recycled fiber.” The FTC maintains this is deceptive because “recycled” on the front of
the box will cause consumers to think that the entire product, not just the box, was made from recycled content.
FTC, Complying with the Environmental Marketing Guides at 4.

Comparative environmental claims should be clear about what is being compared. A claim that a product has
“50% more recycled content” is deceptive because it is not clear whether the comparison is to an earlier version
of the same product or to a competitor’s product.

Environmental claims often mislead by overstating benefits or failing to disclose materiality. The claim may be
literally true but still misleading. The FTC used the example of an ad that says, “50% more recycled content than
before,” in which the manufacturer increased the recycled content from 2 percent recycled material to 3 percent
recycled material. This claim is technically accurate but misleading because consumers will assume that the use
of recycled material was increased significantly. Id.

* “Specific environmental claims are easier to substantiate than general claims and less likely to be deceptive. An unqualified general claim of environmental
benefit may convey that the product has far-reaching environmental benefits, when it doesn’t.” FTC, Complying with the Environmental Marketing Guides at 4.
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Advertisers often attempt to get on the green bandwagon by suggesting in some indirect way that their products
are eco-friendly. This is often done through use of a symbol or photograph, such as a drawing of the Earth or a
picture of a green setting. To the extent that such uses imply a broad or vague claim of green or eco-friendly
attributes, explanatory or qualifying text may be necessary to keep the claim from being deceptive.

Certifications, eco-seals or advertisesment of compliance with any set of environmental or green standards should
be accompanied by information that explains the significance of the certification or the basis for the seal of
approval. If the claim implies that a third party has certified the product (which would be true for almost all
certification- or seal-type claims), the certifying party must be “independent from the advertiser and must have
professional expertise in the area that is being certified.” 14 at 6.

1. USE OF ENVIRONMENTAL TERMS

The FTC takes a tough position on use of the term “biodegradable,” at least for products that are normally
disposed of as garbage going to a landfill. “Biodegradable” means that the material “will break down and return
to nature within a reasonably short time after customary disposal.” I7. Products taken to landfills do not break
down within a reasonably short period of time, according to the FTC.

“Recyclable” means that “the products can be collected, separated or recovered from the solid waste stream and
used again,” which is true for an established recycling program. Id4. at 7. Any recycling claim should make clear
whether it refers to the product, the package or both. Unless the claim is qualified, the FTC takes the position
that the product “must be collected for recycling in a substantial majority of communities or by a substantial
majority of consumers where the product is sold.” I4 at 8. Many products do not meet this standard.  The
FTC treats the phrase “please recycle” as meaning “the product or package is recyclable.” I4. at 9 (internal
quotation marks omitted). The same guidelines for using “recyclable” apply here.

According to the FTC, a product advertised as “environmentally preferable” is likely to be interpreted by
consumers as superior to other products. Such a claim would be deceptive if it cannot be substantiated. The
claim would not be deceptive only if “accompanied by clear and prominent qualifying language that limits the
environmental superiority representation to the particular product attribute that can be substantiated, provided
that the context does not create any other deceptive implications.” Id. at 5.

A product advertised as “non-toxic” is interpreted by consumers to mean “that the toxicity claims apply not only
to human health effects, but also to environmental effects. If a product poses a significant risk to humans or to
the environment, a non-toxic type of claim would be deceptive.” I, at 5.

A claim that a product is “compostable” means that a product or its package “will break down, or become part
of usable compost (for example, soil-conditioning material or mulch), in a safe and timely manner in home
compost piles.” According to the FTC, “a timely manner” is the time it takes organic compounds, such as
leaves, grass and foods, to turn into usable compost. If something is compostable only in municipal or
institutional composting facilities, that must be disclosed as part of the claim. I4. at 7.
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The universal recycling symbol4 is sometimes referred to as the “three chasing arrows” or “Mobius loop”
symbol. It is used to communicate both “recyclable” and “recycle.” Unless both claims can be substantiated,
qualifying language will be needed. If “recycled” is intended, and the packaging or the product is not made
entirely from recycled material, the label should disclose the percentage of recycled content.

The Guides contain no discussion of the use of the word “green” in connection with environmental advertising.
Use of the word “green” will be subject to the guidance on use of general, vague or broad environmental claims,
meaning that explanatory language or qualifications may be needed to avoid deception.

The Guides also discuss restrictions on the use of other claims, such as “environmentally preferable,”
“environmentally safe, non-toxic,” “photodegradable,” “compostable” and “ozone friendly.” 14 at 5-7, 14.

1. STATE REGULATION

Although the FTC has led the charge against deceptive green advertising claims, states are active as well and are
likely to be a principal source of statutes and regulations in this field, especially if the FTC continues to offer only
“guidelines” and not a green advertising trade regulation rule. Obviously, state regulation raises the possibility of
conflicting regulations in various states and difficulty in clearing a national advertising campaign.

A good example of a good broad state statute is section 17,580(a) of the California Business and Professions
Code, which reads as follows:

(@ Any person who represents in advertising or on the label or
container of a consumer good that the consumer good that it manufactures or
distributes is not harmful to, or is beneficial to, the natural environment,
through the use of such terms as “environmental choice,” “ecologically
friendly,” “earth friendly,” “environmentally friendly,” “ecologically sound,”
“environmentally sound,” “environmentally safe,” *“ecologically safe,”
“environmentally lite,” “green product,” or any other like term, shall maintain
in written form in its records the following information and documentation
supporting the validity of the representation:

(1) The reasons why the person believes the representation to be true.

(2) Any significant adverse environmental impacts directly associated
with the production, distribution, use, and disposal of the consumer good.
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(3) Any measures that are taken by the person to reduce the
environmental impacts directly associated with the production, distribution,
and disposal of the consumer good.

(4) Violations of any federal, state, or local permits directly associated
with the production or distribution of the consumer good.

(5) Whether or not, if applicable, the consumer good conforms with
the uniform standards contained in the Federal Trade Commission Guidelines
for Environmental Marketing Claims for the use of the terms “recycled,”
“recyclable,” “biodegradable,” “photodegradable,” or “ozone friendly.”

Interestingly, the California legislature went even further than just regulating the specified terms. It called on all
other states to adopt guidelines similar to those put out by the FTC. Section 1 of Senate Bill 426, passed in 1995,
provides:

The Legislature finds and declares that it is the public policy of the state that
environmental marketing claims, whether explicit or implied, must be
substantiated by competent and reliable evidence to prevent deceiving or
misleading consumers about the environmental impact of products and
packages. Accurate and useful information about the environmental impact of
products and packages will not be available to consumers unless uniform
standards for environmental marketing claims, such as the Federal Trade
Commission Guidelines for Environmental Marketing Claims, are adopted by
the various states.

V. FOREIGN REGULATION

Although the United States has largely pioneered the green movement, and the consequent regulation of green
advertising, foreign governments will be active in this field as well, and if recent history is any example, laws and
regulations in the European Union are likely to be even more stringent than in the United States. This means
that products destined for overseas will be subject to yet another layer of clearance with respect to any green
claims.

An example of green advertising regulation in Europe is Norway’s adoption in September 2007 of guidelines that
prohibit use of the word “green” (or “environmentally friendly,” “clean” or other general environmental terms)
in connection with marketing cars. Such claims were made by most of the major car manufacturers and judged
by Norway to be misleading and apparently not subject to remedy by qualification or specificity. Norway’s state-
run advertising watchdog agency apparently concluded that there is nothing “green” or “environmentally
friendly” about automobiles. Car manufacturers risk fines if they use any of the prohibited terms in advertising
in Norway.
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V. CONCLUSION

Surveys show that over 90 percent of Americans are willing to pay more for products that are environmentally
benign.5 Reacting to this heightened environmental consciousness, companies are now moving rapidly to
position themselves and their products and services as green or having laudable environmental attributes. Many
of these claims are unsupportable or misleading. Governments are moving to regulate such claims.
Understanding and complying with the resulting complex matrix of federal, state, local and foreign statutes,
regulations and guidelines will be increasingly important for companies making green claims.

> Ciannat M. Howett, The “Green Labeling” Phenomenon: Problems and Trends in the Regulation of Environmental Product Claims, 11 Va. Envtl. L.J. 401, 401
(1991-92).
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Elaine R. Albrich

Law Practice

Elaine Albrich practices in the firm’s Resources, Development and the
Environment practice group, focusing on land use, natural resources, permitting,
and development.

Prior Experience

Judicial Clerk, Oregon Circuit Court, Lane County, Portland, Oregon (2005-06);
Law Clerk, Port of Portland, Portland, Oregon (2004); Legal Intern, U.S.
Department of Justice, Environmental and Natural Resources Division, Seattle,
Washington (2003); Port of Portland (2000-02).

Professional Activities
Member, Oregon State Bar Association, Real Estate and Land Use Section,
Environmental and Natural Resources Section; member, Oregon Women Lawyers.

Awards
Medal of Excellence in Bankruptcy, American Bankruptcy Institute (2005).

503-294-9394 Direct
503-220-2480 Fax
eralbrich@stoel.com

Education
J.D., University of Oregon School of Law,
2005

Editor in Chief, Journal of
Environmental Law and Litigation,
2004-05

B.S., University of Oregon, 2000

Admission
State bar of Oregon
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Thomas A. Ellison

Law Practice

Thomas Ellison provides real estate, land use and development services to the
real estate, construction, financial, energy, health care and technology
industries. His practice focuses on the requirements of real estate development
projects including land use entitlements, equity, development and construction
financing, strategic partnerships and joint ventures, construction contracts and
property acquisitions and leasing. His clients include developers of planned
communities, resorts and urban mixed-use developments in the Intermountain
West and Northwest. He also represents clients in connection with state and
local legislative matters, business acquisitions, business reorganizations and
workouts and dispute mediation. He has been selected by his peers for inclusion
in The Best Lawyers in America, and was elected as a member of the American
College of Real Estate Lawyers in 1994. Chambers USA: Guide to America’s
Leading Lawyers in Business describes him as “the leader in this practice area,
and a great attorney overall.” He was recognized by his peers to be included in
the 2007 Mountain States Super Lawyers directory as one of the 75 leading
lawyers in the Mountain States.

Representative Presentations

Development Agreements; When Do Regulations Go ‘Too Far’—A Utah
Perspective on Regulatory Takings and Related Land Use Case Law; Quality
Growth on the Political Frontier—Is there a ‘Utah” Way to Control Sprawl?; The
Law of Takings and Exactions after Dolan; Cities on the Move: The Urban
Experience of Salt Lake City; Land Use Planning and Clean Air Opportunities.

Other Professional Activities

Member, Utah State Bar Banking and Finance, Real Property, and Construction
Law Sections and its Alternate Dispute Resolution Committee; chair, Utah State
Bar Banking and Finance Section (1980-81); member, Mediation Panel U.S.
District Court for the District of Utah (1995-present); adjunct professor of law,
(1979-81), instructor on negotiation theory and practice (1991-94), University of
Utah College of Law; member and past chair, Salt Lake City Planning and Zoning
Commission (1981-90); member and past president, Utah Chapter of NAIOP;
member, Urban Land Institute; licensed real estate broker in Utah.

Other Community Activities
Member of the Board of Trustees of Westminster College of Salt Lake City and its
Executive, Institutional Planning and Effectiveness, Student Learning and

801-578-6957 Direct
801-578-6999 Fax
taellison@stoel.com

Education
J.D., Order of the Coif, University of Utah
College of Law, 1977

Editor-in-Chief, Utah Law Review, 1977
B.A. magna cum laude, and departmental
distinction, Yale University, 1974

Admissions
State bar of Utah
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Thomas A. Ellison

Campus Planning committees (1991-present); member, Salt Lake City Zoning Ordinance Revision Committee on Downtown
Zoning Issues (1991-95); member, Downtown Alliance Organizing Committee (1989-91).

Representative Development Projects

Representation of a ski resort owner in revising local ordinances and obtaining all necessary development agreement
approvals for the creation of new ski and golf resort community on 1,677 acres of land, including up to 1,350 homesites and
resort units and a mixed-use village core with lodging, retail, golf and ski facilities.

Represented a property developer in the negotiation and documentation of a joint venture to develop an urban, high-rise
office and retail project.

Representation of a master planned resort community developer in connection with the negotiation of general plan and
ordinance amendments, density and land use configuration entitlements and a long-term development agreement for a
community consisting of 1,900 residential units and hotels, golf courses and related commercial development.

Representation of ski resort expansion projects in connection with ordinance amendments and development approvals,
including approvals for the development of residential lots in environmentally sensitive areas.

Representation of an apartment developer in connection with the entitlement of 450 apartment units involving the required
development of a golf course.

Representation of an office park developer in connection with ordinance amendments and entitlements for an office park of
in excess of 100 acres including environmentally sensitive lands.

Representation of a land owner’s association in connection with the development of general plan, development code and
growth management recommendations in an area that is experiencing rapid growth, including the creation of policies and
procedures for the approval of large, multi-phase master planned developments and the creation of development agreement
policies.

Representation of the construction lender on a 13 story downtown office building. This representation required daily
involvement as the owner’s representative in connection with the construction, leasing and management of the building,
commencing with the developer’s default during the midpoint of construction of the building shell.

Representation of an industrial concern in the negotiation of land acquisition and redevelopment financing agreements and
the obtaining of development permits and service agreements in connection with the development and construction of a new
industrial facility.

Representation of a health care provider in the siting and zoning approval process for a psychiatric hospital in the Salt Lake
County. This representation required the development of a zoning approval strategy based on special provisions of the
applicable zoning ordinance and the conduct of neighborhood and public board meetings.
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Thomas A. Ellison

Representation of developers, lenders and major land users in connection with the evaluation and negotiation of appropriate
offsite improvement and impact fee requirements and payback arrangements in light of applicable state and local law
requirements for such matters.

Evaluation of potential claims and representation of land owners in actions against municipalities under applicable state and
federal case law in the areas of takings, vested rights, spot zoning and arbitrary and capricious administrative actions.

Prior Legal Experience

Van Cott, Bagley, Cornwall & McCarthy, Salt Lake City, Utah: associate (1981-83), shareholder (1983-92), chair of Corporate
Section (1989-91), chair of Real Estate, Banking and Financial Transactions Section (1990-92); Fabian & Clendenin, Salt Lake
City, Utah (1977-81).
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Eric A. Grasberger

Law Practice

Eric Grasberger’s practice focuses on development and construction law,
including development risk analysis and risk shifting, contract drafting and
negotiating, insurance review and analysis, construction defect claims, delay and
impact claims, lien and bond claims, and public contracts, bid disputes and
public improvement exemptions. He has represented numerous private and
public owners and developers, as well as contractors, in all facets of
development and construction law. He is a frequent lecturer to the
development industry and the Oregon Bar. Eric joined the firm in 1991.

Eric is Co-Chair of Stoel Rives Sustainable Real Estate Development Team and
Chair of Stoel Rives Construction and Design Section.

Prior Legal Experience

Law clerk, Stoel Rives Boley Jones & Grey (summer 1990); law clerk, Moore &
VanAllen, Charlotte, North Carolina (summer 1989); law clerk, Paul Hastings
Janofsky & Walker, Atlanta, Georgia (summer 1989); intern, Public Defenders
Office, Mecklenburg County, North Carolina (summer 1986).

Professional Recognitions

Best Lawyers in America (2006, 2007); Oregon Super Lawyers (2006, 2007); The
Oregon Business Journal’s Top Forty Under 40 (Oregon’s Top Professional and
Business Leaders).

Public Positions

Eric was appointed in 2005 by the State of Oregon to represent commercial and
residential consumers of construction services on the State’s Construction Claims
Task Force. He was then elected to chair the Task Force by the other Task Force
members. The goal of the Task Force was to research and recommend statutory
and building code changes to the 74th Oregon Legislature (2007) that will reduce
construction and design defects plaguing both consumers and industry members.

Community Activities

Past Lead Counsel to the Board and past Chair of the Legal Committee,
Associated General Contractors (AGC); past member of the Board of Directors,
Oregon State Bar (OSB) Construction Law Section; member, Construction Industry
Forum Committee, Public Contract Law Section, and Litigation Section of the
American Bar Association (ABA); member, Associated Builders and Contractors
(ABC); member, Multnomah Bar Association (MBA); participating attorney and
past Program Manager, MCLAS Pro Bono Clinic; member of the Board of
Directors, March of Dimes, Lewis & Clark chapter - 2002, 2003, 2004, 2005 and
2006 Top Individual Fundraiser for the State of Oregon.

503-294-9439 Direct
503-220-2480 Fax
eagrasherger@stoel.com

Education
J.D., cum laude, University of North
Carolina School of Law, 1991

Board of Editors, North Carolina Journal
of International Law and Commercial
Regulation, 1990-91

B.A. in Economics and Business, Dean’s List,
University of Notre Dame, 1987

Spartanburg High School, Spartanburg,
South Carolina, 1983

Admissions

All State and Federal Courts of Oregon
U.S. Court of Federal Claims

Active cases/matters in Oregon,
Washington, California, Colorado and
Nevada
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Eric A. Grasberger

Representative Articles/Speaking Engagements

“Legal Issues Regarding Green Building”, Lorman Education Services (2008); “State of Oregon’s Construction Claims Task
Force Brings 11 Recommendations to Legislature”, Daily Journal of Commerce (2007); “Assume Too Much and A-Team’s
Work Ends Up an F”, Daily Journal of Commerce (2006); “Product Warranties Do More Harm Than Good”, Daily Journal of
Commerce (2006); “Understanding the Construction Process from the Developer’s Perspective in Oregon”, Lorman Education
Services (2006, 2005); “Construction Defects, Water Intrusions and Other Calamities”, The Seminar Group (2006); “Top 10
Developer Insurance and Risk Traps”, Urban Land Institute (2006, 2005); “Developer/Contractor Licensing”, NAIOP (2005);
“Today’s Endorsement May Spell Tomorrow’s Disaster”, Daily Journal of Commerce (2005); “Using AIA Contracts on Public
Improvement Projects”, OSB Government Law Section (2005); “Oregon State Procurements”, The Seminar Group (2005);
“Public Contracting Approaches”, The Seminar Group (2004); “CMGC and Design/Build AIA Forms”, Lorman Education
Services (2004); “Solving Water Intrusion and Mold Problems in Oregon”, Lorman Education Services (2004, 2003, 2002);
“The Mold Epidemic”, The Seminar Group (2003); “Performing a Fungal Assessment-Legal Issues”, NEBC (2003); “Construction
Contracting for Public Agencies in Oregon”, Lorman Education Services (2002); “Technology and Construction”, Stoel Rives
LLP (2001); “State and Local Bid Challenges”, OSB Public Contracting CLE (2000); “Federal Bid Protests”, Lorman Education
Services (2000); “CMGC, Design-Build and Other Alternative Approaches to Construction”, Lorman Education Services (2000);
“Four Steps to Mastering AIA Form Contracts”, OSB Annual Meeting (2000); “CMGC, Design-Build and Other Alternative
Approaches to Construction”, Law Seminars International (2000, 1999); “CMGC and Other Exemptions from Competitive
Bidding” and “Oregon Bid Protests and Recent Developments”, Law Seminars International (1998); author, “Oregon
Construction Law”, American Bar Association CLE sponsored by the ABA Design and Construction Contracts Committee (1997);
author, Oregon Construction Law CLE, Chapter 1, “Contractor Licensing and Registration” (1997 Edition); “Challenges to
Public Contract Award”, Oregon Law Institute (1997); “Threshold Issues in Public Construction Projects”, Oregon County
Counsel Conference (1997); “Oregon Bid Protest Law”, Law Seminars International (1997); “High Technology Marketing for
Contractors”, AGC Annual Retreat (1996); “Theories of Liability and Defenses”, The Cambridge Institute (1994); “The
Americans with Disabilities Act”, Portland State University (1993); “The Basics of Bid Disputes”, The Cambridge Institute
(1993).
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Stephen C. Hall

Law Practice

Stephen Hall is a partner in the Portland office of Stoel Rives LLP, and is the
chair of the Firm’s Renewable Energy Initiative. He has acted as counsel to
renewable energy developers (solar, geothermal, wind and biomass),
independent power producers, major utilities, investment banks, power
marketers, large industrial users of electricity, and developers of green buildings
in a variety of business transactions, litigation and regulatory proceedings. His
renewable energy practice includes drafting and negotiation of power purchase
agreements (PPAs), including solar PPAs, agreements for the marketing and
trading of renewable energy and renewable energy certificates, also known as
“RECs” or “green tags,” and carbon offset agreements.

Stephen is a frequent speaker at energy industry conferences on issues related
to climate change, greenhouse gas regulation, and the development and
financing of renewable energy resources.

Prior Legal Experience

Director, UBS Warburg Energy LLC, (2002-03); Senior Counsel, Enron North
America Corp. (2001-02); associate, Stoel Rives LLP (1997-2001); law clerk, Chief
Justice James H. Brickley, Michigan Supreme Court (1996-97).

Professional Activities

Executive Committee, Oregon State Bar Telecom and Utility Section; American
Bar Association Public Utility Section; Energy Bar Association; Multnomah Bar
Association.

Community Activities
Multnomah County Legal Aid Clinic Volunteer; ASPIRE Volunteer Advisor; Board of
Directors of the Autism Society of Oregon.

503.294.9625 Direct
503.220.2480 Fax
schall@stoel.com

Education
J.D., cum laude, University of Notre Dame
Law School, 1996

Book Review Editor, University of Notre
Dame Law Review, 1995-96

B.B.A., cum laude, accounting, Western
Michigan University, 1992

Admissions
State bar of Oregon
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Adam C. Kobos

Law Practice

Adam Kobos is an associate in Stoel Rives' Tax section of the Business Services
Group. His practice focuses primarily on federal, state, and local tax issues for a
wide variety of corporate and pass-through entities and for individuals. Adam's
practice also includes resolving federal and state tax controversies and tax
planning for business formations and acquisitions. In addition, Adam is
experienced in forming and obtaining tax-exemption for nonprofit corporations.

Prior Legal Experience
Associate, Orrick, Herrington & Sutcliffe, LLP, San Francisco (2002-06); legal
assistant, Chin & Curtis LLP, Boston (1997-99).

Professional Activities
Member, American Bar Association, Tax Section.

503-294-9246 Direct
503-220-2480 Fax
ackobos@stoel.com

Education
J.D., Order of the Coif, Stanford Law
School, 2002

A.M., philosophy, Harvard University, 1998

A.B., summa cum laude, philosophy and
history, Phi Beta Kappa, Amherst College,
1995

Admissions
State bars of Oregon, California
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Robert T. Manicke

Law Practice

Robert Manicke is a member in the firm’s Portland office. His practice
emphasizes state and local tax matters, federal income tax planning and
employment tax matters. He regularly represents clients in the Oregon Tax
Court and before the Internal Revenue Service. His practice includes advance
federal and state tax rulings and drafting and advising on state and local tax
legislation. Robert was selected by his peers for inclusion in The Best Lawyers in
America, Tax Law (2007).

Prior Legal Experience
Associate, Tax and International Transactions Group, Pillsbury Madison & Sutro
(1992-95).

503-294-9664 Direct
Professional Activities 503-220-2480 Fax

L . . rtmanicke@stoel.com
Member, ABA Tax Section, including State Tax Committee, state tax nexus

article group and Employment Tax Committee. Education

J.D. summa cum laude, Order of the Coif,

Board Member, German American School of Portland. University of llinois College of Law, 1992

Executive Committee, Oregon State Bar Tax Section. Board of Editors, University of Illinois Law
Review

Board Member, Portland Symphonic Girlchoir. B.A. cum laude, Willamette University, 1984

Former Board Member, Oregon Tax Research. Centralia High School, Centralia,
Washington, 1980

Publications Admissions

“Property Tax Exemptions in Oregon: Slips and Tips,” 8 Oregon State Bar Statﬁ bars of California, Oregon,
Washington

Taxation Section Newsletter 1 (Spring 2005).

Foreign Languages

Tax Issues,” in The Law of Wind: A Guide to Business and Legal Issues German, Dutch (reading ability)

(Stoel Rives 2005), co-author with Kevin T. Pearson.

“Tax Issues,” in Lava Law: Legal Issues in Geothermal Energy Development
(Stoel Rives 2005), co-author with Kevin T. Pearson.

Council on State Taxation, co-author of survey of Oregon income tax
developments, semiannually since 1995.

ABA Property Tax Deskbook, co-author of chapter on Oregon property tax,
annually since 1996.

“Oregon Pollution Control Facility Tax Credits: 2001 Legislative Changes,”
Oregon Insider, Issue 279 (September 1, 2001), co-author with David E. Filippi.

“Using a German ‘Hybrid” Entity: New Proposed ‘Check-the-Box’ Regulations
Would Simplify Planning, Require Election,” Oregon State Bar Int’l Law Section
Newsletter 1 (July 1996), reprinted in International Lawyers’ Newsletter 5
(September/Qctober 1996).
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Kevin T. Pearson

Law Practice

Kevin is a member of the Tax Section of the firm’s Business Services Group.

His practice focuses principally on federal income tax law, including both
transactional matters and tax controversy matters. As part of his transactional
practice, Kevin regularly advises clients regarding all aspects of corporate
taxation, including taxable and tax-free mergers and acquisitions, debt and
equity offerings and other corporate finance transactions, consolidated return
issues, and general corporate tax issues. He also regularly represents clients
with respect to partnership, S corporation and limited liability company
transactions and tax issues, as well as choice-of-entity issues, tax accounting
issues, and general tax planning issues. In addition, Kevin frequently represents
clients in renewable energy financing transactions, particularly those involving
the federal production tax credit. As part of his tax controversy practice, Kevin
reqularly represents taxpayers in IRS audits and administrative appeals,
deficiency litigation in the U.S. Tax Court, and refund litigation in U.S. District
Courts and the U.S. Court of Federal Claims.

Prior Legal Experience

Attorney-Adviser to Judge Laurence J. Whalen of the U.S. Tax Court (1996-98);
legal intern, Office of the U.S. Attorney for the Eastern District of Washington
(1994-96).

Professional and Community Activities

Member, American Bar Association Tax Section, Washington State Bar Association
Tax and Business Law sections, Oregon State Bar Tax Section, Multnomah Bar
Association, Portland Tax Litigation Club; former board member, Linfield College
Alumni Association.

Publications and Presentations

Coauthor, “Investing in Renewable Energy: Investment by Non-Utilities in
Electric Generation Can Have Far-Reaching Tax Benefits,” in The Energy and
Utilities Project: Innovation for the Future (vol. 5 2005)

Coauthor, “Tax Issues” in The Law of Wind (Stoel Rives, 2005)

Coauthor, “Tax Issues,” in Lava Law: Legal Issues in Geothermal Energy
Development (Stoel Rives 2004)

Coauthor, “The 2003 Confidential Transaction Tax Shelter Regulations: Another
Chapter in the Disclosure and List Maintenance Regulations Saga,” in Corporate
Taxation, (May/June 2004)

Coauthor, “Tax Issues,” in The Law of Wind: A Guide to Business and Legal
Issues (Stoel Rives 2003)

Coauthor, “The Sarbanes-Oxley Act of 2002: Important Tax-Related Issues,”
presented to the Tax Executives Institute (October 2002)

503-294-9622 Direct
503-220-2480 Fax
ktpearson@stoel.com

Education
LL.M. (Taxation), Georgetown University
Law Center, 1998

J.D. summa cum laude, Gonzaga University
School of Law, 1996

Articles Editor - Gonzaga Law Review,
1995-96

National Moot Court
B.S., Linfield College, McMinnville, Oregon,
1992
Admissions
State bars of Oregon, Washington
U.S. Court of Federal Claims

U.S. Tax Court
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Kevin T. Pearson

Author, “What Every Business Lawyer Needs to Know About Tax,” presented to the Oregon State Bar Young Lawyers Division
(October 2002)

Speaker, “New Proposed Anti-Morris Trust Regulations Under IRC § 355(e),” Portland Tax Forum (May 2001)

Coauthor, “Corporate Reorganizations: Basic Concepts, Emerging Issues, and Unique Reorganizations,” Oregon State Bar Tax
Institute, (June 2000)

Coauthor, “Equity Compensation: Basic Concepts and Emerging Issues,” presented to the Tax Executives Institute (April 1999)

Kevin frequently speaks at continuing legal education and other seminars regarding a wide variety of tax issues, including tax
considerations in choosing a form of business entity, tax aspects of corporate reorganizations and other corporate
transactions, tax considerations in partnership, S corporation and real estate transactions, tax planning for equity
compensation, and ethical rules governing tax practitioners.
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Michelle Rudd

Law Practice

Michelle Rudd practices in the areas of real estate, development, and
environmental law, focusing on complex land use permitting and litigation. She
works with clients to develop their property and has successfully guided a
variety of development applications through numerous jurisdictions.

Michelle has extensive experience in condemnation law and has also represented
parties in development approval, easement, and title insurance disputes before
the Oregon Land Use Board of Appeals, the Oregon District Court, the Oregon
Court of Appeals, and the California superior courts.

Prior Legal Experience

Attorney, McDonough, Holland and Allen (1994-2000); law clerk, Feldman,
Waldman and Kline (1992); law clerk, County of Santa Clara Public Defender’s
Office (1991).

Professional and Community Activities

City of Portland Planning Commissioner (2007-), Fellow, Oregon State Bar
Leadership College (2006); Treasurer and member, Executive Committee, Urban
Land Institute Oregon/ Southwest Washington District Council(2004-); member
and past member at large, Board of Directors, American Planning Association -
Oregon Chapter (2003-05); member at large, Board of Directors, Columbia River
Girl Scout Council (2004-); member, Real Estate and Land Use section, Oregon
State Bar; member, State Bar of California; member, Oregon Minority Lawyers
Association; member, Commercial Real Estate Women (CREW); member, Oregon
Women Lawyers; coach, Girl Scout Lego robotics team (2001-02); coordinator,
Girl Scout Forest Park (2001-02); coordinator and lecturer, Portland City
Planning Saturday Academy course (2004); member, Advisory Board, Girl Scouts
Beyond Bars (2004-07); Dragon boater, member, US National Champions,
Women’s Master Division, member 2007 team USA.

503-294-9390 Direct
503-220-2480 Fax
mrudd@stoel.com

Education
J.D., University of California, Berkeley,
1994

M.S., city and regional planning, University
of California, Berkeley, 1994

B.S., civil engineering, Stanford University,
1985

Admissions
State bars of California, Oregon, Washington
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Michelle Rudd

Articles and Publications

Coauthor, Chapter 22, Condemnation, Oregon State Bar Damages (2007 update); “Oregon’s Measure 37”, Urban Land
(February 2006); “Putting a Price Tag on Zoning,” Urban Land (July 2005); “Condemning Property for Public Uses,” Oregon
Insider (July 2005); “Physical and Regulatory Takings, Supreme Court Decisions Support Deference to Local Government Land
Use and Economic Development Strategies,” Oregon Planning Journal (September 2005); “Measure 37 Update,” Oregon Insider
(Jan. 2005).

Presentations

“The 2005 Energy Policy Act and FERC Rulemaking for Mandatory Pre-filing for LNG Facilities” Oregon State Bar, Energy,
Telecom & Utility Law (Sept. 2005); Hot Topics in Estate Planning, Oregon State Bar (June 2005); Measure 37, Title Stewart
Company lunch series (Apr. 2005); Measure 37 Symposium, Oregon Agricultural Alliance (Mar. 2005); Measure 37 Updates,
Stoel Rives. LLP (Jan. 2005).

Awards
American Planning Association-Oregon Chapter (2005); volunteer service, Oregon Chapter Award Best Chapter (2004).

Personal Background
Michelle was a civil engineer before attending law school and obtaining her masters in city and regional planning.
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Mary G. Sennes

Law Practice

Mary Sennes is an associate in the firm’s Corporate practice group. Mary assists
clients with a variety of business matters, including public and private offerings
of securities, compliance with Securities and Exchange Commission reporting and
requlations, and mergers and acquisitions.

Prior Legal Experience
Associate, Fredrikson & Byron, P.A., Minneapolis, Minnesota (2004-2007).

Professional Activities

Member, American Bar Association, Business Law Section; Minnesota State Bar
Association, Business Law Section; National Asian Pacific American Bar
Association.

Community Activities
Page Education Foundation Mentor; member, Development Committee for the
St. Paul Conservatory of Music.

612-373-8814 Direct
612-373-8881 Fax
mgsennes@stoel.com

Education
J.D., magna cum laude, William Mitchell
College of Law, 2004

William Mitchell Law Review Assistant
Editor (2003-2004)

Staff Member (2002-2003)

B.A., cum laude, University of Notre Dame,
2000

Admissions
Minnesota
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Law Practice

Jere Webb practices all aspects of intellectual property law, including Internet
and eCommerce; marketing, trade regulation and distribution law; technology
transfer, protection and licensing; trademark and franchise law, and
international trade. He chairs the firm’s eBusiness Group and is a member and
past chair of the firm’s Intellectual Property Law Group and its Marketing
Distribution Law Group. A frequent editor, author and lecturer in his field. Jere
is past chairman of the Oregon State Bar’s statewide Continuing Legal Education
Committee and a past member of the Bar’s Board of Governors. He is editor of
the Oregon State Bar’s five-volume work, Advising Oregon Businesses. He has
represented both public and private companies in hundreds of transactions
involving transfer, licensing, and enforcement of intellectual property rights.

503-294-9460 Direct
503-220-2480 Fax
jmwebb@stoel.com

Professional Activities

Member of Board of Governors of Oregon State Bar (1986-89); member of Board Education )
. . . J.D., University of Chicago Law School, 1969
of Directors of Oregon Law Institute; founder and member of Board of Directors h ord
e . . . A.B. with distinction, St University,
of Pacific Rim Computer Law Institute; past chair, Oregon State Bar Committee 1966W' Istinetion, otantord Lniversty

on Continuing Legal Education; Oregon reporter for Computer Law Association;
member, Computer Law Association, Licensing Executives Society, International
Bar Association and ABA Forum Committee on Franchising.

Admissions
State bar of Oregon

Publications

Editor of quarterly newsletter, Marketing and Technology Law; editor of Oregon
State Bar’’s five-volume treatise Advising Oregon Businesses; “Web-Enabling
Your Business: The Legal Issues,” seminar presentation at “E-Commerce! The
New Standard for the Next Millennium,” November 1999; “The Internet Music
Wars: Court Rejects Challenge to Portable MP3-Player,” Multimedia and
Technology Licensing Law Report, October 1999; Chapters on “Trade Secrets,”
“The Departing Employee: Competitive Restrictions,” and “Confidentiality
Agreements” in Advising Oregon Businesses, 1998; “Trademarks, Cyberspace,
and the Internet,” Multimedia and Technology Licensing Law Report, November
1996; “Reverse Engineering Software,” Pacific Rim Computer Law Institute, June
1993; “Insurance Coverage for Intellectual Property Infringement Claims,” 7 The
Computer Law Association Bulletin 20 (1992); “Recovery of Damages Under the
Lanham Act: A Practitioner's Guide,” 4 The Journal of Proprietary Rights 2 (June
1992); “A Survey of the Law of Trade Dress Infringement,” Selected Legal
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Publications (cont.)

Papers, American Intellectual Property Law Association, 1991; also published in The Computer Lawyer, September 1991;
“Intellectual Property Misuse: Recent Developments in the Misuse Doctrine,” 4 Harvard Journal of Law & Technology 257
(Spring 1991) and 73 Journal of the Patent and Trademark Office Society 339 (May 1991); “International Distribution
Agreements,” Oregon State Bar, Pacific NW Antitrust Institute, 1990; “Antitrust Aspects of Technology Licensing and
Distribution,” Pacific Rim Computer Law Institute, 1988; “Software Protection: New Developments in Protection of ‘Look and
Feel' of Computer Programs,” Marketing & Technology Law, July 1987; “International Protection of Trade Secrets and
Copyrights,” Oregon State Bar, 1987; “Vertical Market Distribution: Selected Antitrust and Distribution Law Issues,” Pacific
Rim Computer Law Institute, 1986; “A Practitioner's Guide to Confidentiality Agreements,” Trade Secret Law Reporter, July
1985; “The Application of Antitrust Tying Principles to Computer Software Distribution,” The Scott Report, July 1985;
“Antitrust Aspects of Software Distribution,” The Computer Lawyer, June 1985; “Computer System Acquisition Agreements,”
Pacific Rim Computer Law Institute, 1984.

Honor
Jere has been selected by his peers for inclusion in The Best Lawyers in America for the past 10 years.
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